"STATE OF GEORGIA,.

N : BILL OF INDICTMENT.
PULTON COUNTY, - §
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"The Grunqburonb selected, chosen and sworn for thevCounty of
Fulton, to wit: | ’ .
1,--J, H, Beck, Foreman,

24 A,.D, Adaix, Sr,, 13.-7A, L, Guthman,
3.- ¥, P, H, Axers, ’ 14,- Chas, Heinz,

4,- B, F, Bell, "~ 15.- 'H. G. Hubpard,
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Be= J, G, Bell, . 16.- R, R, Nash,

6,- Sol Benjamin,- _ : 17.=- %, L, Perc&ﬂ————
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7.- ¥m, E, Besser, ' 18.- R, A. Redding,
. 8.- C. M, Brown, "-19,« R, F. ‘Sams,
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9.,- C,- A, Cowles, L 20.,- John D, Wing,
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10.~ Walker Dianson, . - 21.- Albert Boylston,
~1l1,- Ge, A, Gershqn, . . . 22,-

SN B e

~12,- 8, C,-Glass, /A '23.-

In the name and behalf of the citizens bf'Georgia charge and acocuse
ng¢u,.Frqpk,'of.the County and Btate aforesaid, with ﬁhe offense of
o ' ' _MURDER, '
. T~

‘for that the sald Leo M, Frank in the county aforesald on the 26 tir,
“__aai_bf_kpril,"Th‘fﬁé‘year_ﬁf_bur_Lord1N1hetieh Hundxréd and Thirteen,

with forbe and arms, did unlawfully and with malice aforethought kill

and hurder éne Mary Phééan by then ahd.there choking her, the said

Mary Phagag, with a EEFEKBTE?EE_Bround her neck, contrary to the laws

of sald 88ate, the good order, peace and dignity thereof,

- Fulton-Superior-Court, 1913, —— — =
' Hugh M.'Dorsey, S0l, Gen'l,

i ’3; N.>§térnqp,.-Proseou%pr:ii o
_ ' : v

. WITNESSES FOR THE STATH,

 J. %, Hurt, Di, —=>

L. 8, Dobbs, (Polioe)

Te H.'starneq, .

P, Barrett, s
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ﬁ; v, Rogers,
Harry Scott,
B, B, Haslett,
.~ Grace Hicks,
. F, Holloway, . o . o
N, V. Darley,
d, L, égrry,
7, M; Gannt, -
William A, Gheesling,

Copy Bill of Indictment and list of witnesses hefore
= Grandjury, waived before arraignment, Full pahel walved.

Rosser and Branddn,

Roa o S SN, st Sl gt B ol

R. R. Arnold,

Herbert H5€§. szz;; : S
5 S July ;erﬁ, 1913, C
The defendant, Leo i, Frank, waives being formally arraigned

!/

»

RN el ""'2\#‘@"."{0'?’* B

and plea@s not guilty.
¥, A, Hooper,
E, A, Stephens,
. Hugh ii, Dorsey, Sol. Gen'l.
' Rﬁfffr and Brandon, ' S -

R. R. Arnold,

. Herbert Haas, Deft.'s Attys.

—_ , (VERDICT. )
We, the jury, find the defendant guilty.
Date August, 25 th,, 1913, '

¥, E, Wipburn, Foreman
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 (EXTRAORDIANRY VOTIONFOR REN TRIAL

S

State of aoorgit, o () Conviotion of Wurder, at Jul;

Ve, o () Torm 1913, of Fulton Superior
Leo ¥. Frank.

()« Court. Affirmance of judgment by

() Supreme Courtj-entry of remittur

() at ¥aroh Term 1914,0f Fulton
‘ (y Superior Court.

.. %0 THE SUPERIOR COURT OF FULTON COUNTY:
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‘Now comes the defendant, Leo ¥. Frank, and makes this, his
extraordinary motion for new trisl, and respectfully shows, as
hie reason, why this motion was not previously made; that the
grounds hereof were not known by this defendant, or any of hias
counsel, to exist at the time of said trial, or at the-time the
Qriginal;motion for new trial was made or heard( with the amend -
&entn thereto) ‘EE‘EEEEE_EEE! by the exerdise of ordinary dili

gence, have.tpen been discovered, but have been dloooverid and

T R TR A RPN B D

brought to the attention of this defendant and his attorneys sinde
| saild original motion for new trial was paeoed on, and the groundﬂ
of »eaid mction are as followo--roterenoe being here had to the

entire reocord in thie case as ahowing the materiality of the
grounds herein set out:

1. Because of the nowly dilcovered cvidenoo obtained by the Y
defendant as to the identity of #he—&%}ogoﬁ—httr—otutmod t0 have
been found by the State's witness, " Burrott , &t the original tria]
Defendant shows that it has oome to his knowledge, since the
original motion for new trial was denied, and ias a ftct; that Dryq

- He F; Hhrriil one of tho_Bjnye_l<oxpctt»vi%ne-ggg::!hgzinnxitiiaifi——f
t “the trial as to the oondition of ¥ary Phaaun'o‘otomnoh and
| other _matters, &t the—instanceof the 801101tor~00non1 bew . T A
| fore the-trisl. took the stinds of huir whioh llid Barrett olainoq
to have found in the metal room on the second floor. on Uonduy
h'>-tollowing the murder, and exanined and compared them with tho

strands of hailr which the esald Harrin took from the hend of

Wary Phagan when he porfoznod hie autopoy upon her. body. =iy
. _The saiq leriu
nesia ‘tade & careful niorotoopic oxaminntion of __,__."
. 3 bkt . o _‘_,______-—v— " . .
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the hair eo taken from the body of Wary Phagan and the hair so -

| olaimed to have been found by the witness Barrett, and, as a

result of l@id microscopic examination, eaid Harris discovered

that the hair bore no resemblanos to the hair taken from
| the body of vnry'Phagun. elther in color, texture, shape, or otnTr
f partioular. Defendant further ehows that it has oome to his

| knowledge since the original motion for new trisl was denied,
and ie.a fact, that the sald Harris, before the original ¢rial,
roeported said finding of faot to the solicitor-General and told
the Solicitor-General that the aaid hair ciainod t6 have been
“found by said Barrett was not the hair of ¥ary Phagan.The

| Bolicitor General then told the saild t_i;m :

investigation as to the hair end there, and the said Harris,

thereupon, roturned'to‘the"Bolioitor-aenertl some of the strands
of hair so oljnod to have besn found by Barrett. On and during
the trial, said Harris was asked what parte of ¥ary Phagan's bod:

" he had examined, and he concealed the fact that he had examinsdand

oonpired her heir with the hair found in the fuotoiy. '
Tnis deferdant alleges that it is & eolentific faot that

a oareful mioroscopio examination of human hair is the only posi

', tive and certain way of identifying the same as the hair of any

{ partjoular person, and that an examination by the eys, and es-

: pecially from memory, is of practioally no value.

| Thie defendant ehows that the witnees gnm_,ozfued_w—pmd

| the brother of the Solicitor-General, Dr. R. T. Dorsey, who

r— ;

‘wae precent at tlie original trial, aoaiating the Sqlioitor—

Genoral in hies examination of expert witnesees, to m;ko an dxamiq_

ation of eaid Hair after H&rri- reported that it was not Vary
Phagan's hair,but that Dr, Dorsey deolined to do so, ]
Dofondnnt further shows tha.tL ufte;,ﬁhgﬂhairgsna_dgliggggg:::;

I bAok to. the BSolioitor G General, ho clained ‘40 have lost it, and did

L

!>not produce it at the trial, andﬁueithor-thig detendant, nor,cnz"
of his counsel, had any opbbrtunity'of seeing it or having n-\\“r
mioroooopio'oxaminltion made of .it to 6ompare.1t with thqt'taken
from Wary Phagan's head, and neither the dégOnding‘nor his ooungd1
hﬁd any knowledge what soever at the time of the original trial,
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-—or‘:;-the<t1ne the motion for new trial was heard, that Harris 4

]

. had any suoh examination or had .made any suoh report, or that
the Bolicitor General had stated to Harris that he would let the

investigation ms t© the hair end there.

Yotwlthstanding the foregoing faote, thie dofendan@-lhowa that
I upon the trial of the oaao; as appéars from the record, retereno+ )
to which is hereby hed, one of the chief facte Telied on by the|:
stateto ocorroborate the witness James Oonley was the ailoge#
finding of said hair by the witness Barrett. The Soliocitor
General prbved by the witness Barrett that, on ¥onday following
tﬁe murder, he found several strands of hair on a lathe in the
metal room on the second floor, where fhe neéro Conley claims
to have found ¥ary Phagan's body. The B8olicitor General proved
on the cross exi-ihation of the witness Vanolia Kennedy, that
“the hair alleged t0 have been found on the lathe resembled the hTir
of vary Phagan. The Solicitor General argued that the finding

of thie hair wae one of thé circumetances sgainst Frank, that it

had been found by Barrett and had been identified by Wagonlim —

xennedy @ the hair of vgry Phajan, and four times in Lis argu-

fh ment to the juyy-he alludod to 4t as a olroumstance in the
evidence against Frank., “he Solicitor Gensral likewise alluded
to it in his brief filed with the Supreme Oourt of Georgia.

i —_Defendant further showe—that ong of the strong oontentions

of the state was that Frank had inveigled the little girl into tke

metal room on the seéond flood of the factory and there murdered her.

As one of the facts sustaining this theory, the Bolioitor ??ntT
endod”thut the witnees Barrett had found on a lathe in the metal
room oertain hair whioh he contended wae the hair of Nary Phagan
Whether or not the hair-was that of vnry Phagan _WAS n_nnttex_ i

—
| = R E S g W S

thorotore. ot the highoat importance and this evidenoo of Harris
ir. 1t-had~hngn known,_would—h&vo—oonoluded the guestion and
hqwn the hair was not the bhair of Wary Phagan.
_ The defendant hére and now offers to show andprove to the -
. oourt all of the faots herein set forth, andaeke the oourt %o

| investigate them in-this extraosdimary motion.
' * The defendant further submits that the discovery of the
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]i forogotng facts is material, and that it is auoh an extraordinaggr

_uttte o( facts as would probably produce & di:!erent result on
another trial, and that the said facts were unknown to him and
| hie coﬁn-el, having been conoealed by the said Harris and the
Bolicitor-General, and the same have only come to the knowledge
of this dofihdaut and his couneel since the motion for new trial
| was heard and passed upon, and could not have been sooner dis-
covered by the exerciss of proper diligence. '
3. The defendant further shows that he should be granted a new

trial upon the newly discovered evidencs of Viss Jimmie May-

£1e1d, which has come to the knowledge of this defendant, and
i, of mhis oounooi, ainoe the original motion for new trial was de-
! nied and which is as folloio, that she was an employee of the .
; National Pencil Company and Was aoquainted with wary Phagan, and
! knew the color of her hair, that she knew States witness R. P.

| Barrett, who had teltifiod”at the original trial that he had -
j found hair-on a lathe on the second floor, and that on ¥onday,
, A

| April 38th, the said Barrett showed her the hair whioh he claimed

J
¢
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' he had foundon said machine, and she, the said Jimmie Way-

| field now states positively that the hair showed to her by the

5 said Barrett, and which the sa1d Barrett stated he had found
| on said machire, was not the hair of Wary Phagan, lnd that the
i same was entirely too light in_nolor,—and—was~not of - tho same

'T—_toxture as that of ¥ary Fhagan. } _

% Defendant further shows that one of the main facte relied — |

| upon by the State to oorroborate the witnees, Jamee Conley,

wag the alleged finding of Wery Phagan's hair on said lathe-

maohino by the witness Barrett. The Solicitor-General provod by

|
|
-
| the witness Barrett that, on the ¥onday following the mdzder, he
i__iougg fggpggl_gjggggg_~_;hsi:;nn_a_laxhe—%n—#ho—notal‘roou;"“”
" where the negro onley olaims to have picked up Wary Phagan's

—body——The Bolicitor-General proved on his oross 6xamindtion'of
| the witnessWagnolia Kennedy, that the hair found on the lathe
resembled the hair of VWary Phagan. The Solioitor General olmimed
in his argument that the finding of this Leir wia one of the oir.
ounntanoca tgain-t Frank; that it had been found by Barrett and
_‘iaiififiiﬁ by ¥agnolia Kennedy and four times in his trgumont

__ %o the jury he alluded- to*ité:- [ oi:oumqtanoo qgu1n-t rrgnk.
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The Solicitor Gemeral 11kew1$g alluded to the finding of this
hair in hie brief before the Suprems Court of Geoxgis.
~ The defendant further shows that it was one of the strong -
oontentions of the state that Mary Phagan had been inveigled by
Frank into the ueta; room on the second floor of the factory-

and he had there murdered her. The negro Conley in hie testimony
stated that he found ¥Vary Phagan in the metal room, dead, and

that Frank engaged him to conceal her in the basement of the
factory. The witness Barrett testified that he found certain hair
ypon & lnthQ in the metal room, which the state oontended was the
hair . .of ¥ary Phnaun. This newly diooovored testimony of Wies
; Jimmie ¥Wayfield showo that the hair tound by Barrett was not
| the hair of Mary Fhagan. '

”

PR

S O B

,_i“——» The defendant here and now offers to show and prove to the
; oourt all of the faots heroin set forth, and asks the oourt to
investigate them in this extraprdinary motion. _
The deferndant further submits that the discovery of the foreg
ing faots is material and that it is nuoh.np extraordinary state

facts as would probably produce a different result on another

S eI T TN S RIS

trial, and that said facts were unknown to the defendant and his

f _oounsel, and that it wes impossible to have asoertained same by

the exoeroise of proper diiigence, the eaid Jimmie Vayfield ngt_;f

__being & witness on-said—trial, and the fact that she was in
possession 0f the state of facts herein eet forth being

|
|
!
|
|
|
P
i
|
{
|

unknown to the defendant and hie oounael.unti; after the motion
for new trisl had been heard and passed upon. -
3._ Defendant further shows that he should be granted a new -:

trial because of the newly discovered evidenoe of ¥re. Cora Falt

which has come to the knowledge of this defendsnt and of his |

E oounsel, since tho_g_ﬁginalﬂlotion—tor»nowftr1(1*1!5 .1~ “d and |

l__;;llid on, andrwhioh is as follows;

| that she was an employe of the National Penoil Company, and 'a
was loquaintod with ¥ary Phagan, tnd mew the color of her '
hoii‘; that -he allo knew R. P. Barrett and ¥agnolia Kepne dy; also
employess of the National Penoil Company tho‘iiid_aar;Z%iu:::Qifﬂid—
at the origiral trial that he had found ocertain hair on a latho
on -the seoond floor, and the said Iagnolia Kennedy hnvin;'

Jﬂtﬂqtiiild,$hqf;th.—tlfd‘ﬁl1!§tIlolod to_huvo,boon fqun¢ on’ -nigu._
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lathe looked like kary Phagan's hair, that on Vonday April 28th
| Vegnolia called Oora %iltl'l attention to said hair which.was
alleged to haid been found by Barrett on the lathe, and the said
- gora Falta etates positively that the hair on said lethe was not
' the hair of ¥ary Phagan, and that the emme was entirely too light
‘-1n color and was not of the same texture as that of Wary Phagan's

Defendant further shows that one of the main faots relied on
| by the state to corroborate the witnesi James Conley, was the
' alleged finding of Mary Phagan's hair on said lathe mechine by
; the witness Barrstt. The Solicitor General proved'hy the witness
Barrett that, on the ¥onday following the murder, he found severa
| strands of hair on a lathe in the metal rodm, whore\the‘negro
' ; Conley claims to have picked up Vary Ohagan's body. The Soliocitor
? Genexal ﬁroved, on his oroes examination of the witness Wagnolia
| Kennedy, that the hair found on the lathe resembled the hair of
| Vary Phagan. The Bolicitor General claimed in his argument that
| the finding of this hair was ons of the oirounatances againet Fra
| that it had heen found by Barrett and identified by Kagnolia Ken
| and four times in his argument to the jury he alluded to it as &
| cumstance againet Frank. The golicitor General likewise alluded
: to the finding of this halr in his brief before the Supreme Court
of Georgila. ol
+——pefendant turther shows that it was onc_oiésho~aﬁrong conten=|
| tione of the State that Wary Phagan had been inveigled by Frank
I into the metal room on the second floor of the factory and he
' there murdered her. The negro Conley in his testimony stated th::T
' he found ¥ary Phagan in the metal room, dead, and that Frank en~
: gaged him to oonoeal her in the basement of the factory. The

. witness Barrett testified that he <found certain hair upon a lathe
"1 in the metal room, which-the-state-oontended was the hair of |
' Nary Phagan. This newly discovered testimony of Cora Falta ehows

| that the hair found by Barrett wao not the bair of Mary Phagen.

i Dofendant here and now offers to show and prove to the oourt

| a1l of the facts herein set forth and ewears to the existenoe of

: these facts as the truth, and asks the oourt to 1nveltigato'thon

- {.in this oxtxlordinlr} motion,

!
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rhe-difpnhant further submits that the disoovery of the fore-

. _going faots is material and that 1% is such an extraordinary staf

of faots_aa would propﬁbly produoe a different result on another
trial, and that said faots were annowh'to'the defendant and hi

oounsel, and it was imposeible to have &scertained the aAme'bytIo

exeroise of proper diligence-the said Cora Falta not being a wit.

nees on said trial, and the fact that she was in possession of

fendant and his counsel until after the motion for a new trial-

had been heard and passed upon. .

l
I
l
{ these otate of faots herein set forth being unknown to the de-
i
|

4. Dofendant further shows that he should bs granted a new
| trial because of the newly discovered evidence of Alice War-
l jory WoCord, which hae come to the knowledge of thie defendunt,
T and of his ooﬁnool, sinoe the original motion for new trial was
: heard and passed on, and which 19. as followeg That she was an
! smploye of the Hationil Penoil-Oompany; and was acquainted with)
| Vary Phagan, and knew the color of her hair; that on Wonday
April 38th, 1913, hex attention was oslled to some hair that

! was alleged to have bsen found on & lathe by R. P, Barrett; and

the said Alioe Varjory MoCord states positively that the hair on
i said latho was not the hair of ¥ary Phagan, and that the sane way

~F—sntirely too light in oolor and was not of the same texture as
p that of Vary Phagan. '
Defondant furthor shows that one of the main faote relied on

|
|
1 by the atate to oorroborats the witness James Conlay, was the
|

alleged finding of Mary Phagan's hair on said lathe machine by
- ¥ the witness Barrett. The Boldcitor Gensral proved by the witno:I

I
Barrett that, on the Wonday following theé mirder, he found seve

L _ . . . e —— \_
{—atrands—of ‘hair-on-a-lathe—inthe metal room, whers the negro
,. Conley claims $o have picked up VWary Phagan's body.

The Solioitor General proved, on his oross examinmtion of the-

% witness Magnolia Kennedy, that the hair found on the lathe
resembled the hair of VWary Phagan. The 80liocitor Gemeral olaimﬁ*

| in his argument, thet the finding of this halr was one of the oi»

oumstances againet Frank; that it had been found by Barrett’ lad
identified by Wagnolia Konnod.y, and four times in his

7




|
|
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argument to the jury he alluded t0 it as a circumstance again:s

Frank. The Bolioitor General 1ikewise alluded $o the finding of . -
thie hair In his brief before the Supreme Oourt o;‘boérgia;
Defondant further shows that it was one of thé strong conten-
tiona of the state that ¥ary Phagan had been {1aveigled by Frank
into the metal room on the -ooond floor of the rnotory and he

had there murdered her. The negro conley in his testimony stated |
thet he found ¥Wary Phagan in the metal room, dead, and that -
Frank engaged him to oonceal her 1n-tho basement of the faotory.
The witness Barrett testified that he found ocertain hair upon a
lathe in the metal room, which the state ocontended was the hair
of Vary Phagan. This newly discovered testimony of Alice ¥arjory
VYoCord showe that the hair found by Barrett was not the hair of
lary Phagan. Sy : e = S
The defendant here and now offers to show and prove to the
éourt all of the facts herein set forth, and swears %o the exis
tence of these faots as the truth, and asks the oourt to invest-.
1gato them in this estraordinary motion.
" The defendant further submits that the discover of the
foregoing faots is material and that it is such an extraordinary
state of faots as would probably prodﬁoe a different result on

another trial, and that said facts were unknown to the détondant

'anéKpis oounesl, and it was impossible to have asocertained them

by the exeroise of proper diligencs, and the same wers not—

brought to the attention of the defendant and his counssl until
aftexr the notion for new trial had heen passed on.
6. Defendant further shows that he should be granted a new

triai bsoause of the newly discovered evidenoe of One Albers

"voxnighc. whioh haa-ooﬁo t0 the knowi&dge of this defendant and

of—his—oounsel ¥31nos the original movion for new trial was

—4
|

denied whioch 19 as follows:: that Albert WoKnight was a w;th&ismi
for”the State oﬁ_tﬂo original trial of this oass againat the
defondant, and that the testimony given b§ hir &t said trial had |
been prepared for him by one R. L. Oraven, & white man employsd
by Beok and Gregg Hardware Company, who were the employera of
s&1d Alboft»loxltght; that the zﬁofy prepared by said 6rcvon and
ie-txfiad to by said Albert ¥oKnight.is not'tiuo; that the saia

--toty was prepared and written for caid Albott loxnight by aaid

/o,
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.OrAVon and witnessed by k. H. Piokett.and Augus Worrison, Jr.,
E both O'f whom are wkiite_ men ai-o in the employ of the Besk & (regg
Hardware Company and thess witnesgses told WoKnight'that he yould
be obligud to stick to the’ story prepared for him by Oraven,

as they had wivnossve same, and that, in the event he undertook
t0 aeny said story, they would send him t0 the chain gang, and
explained t0 him that the wofd of three white men would be taken
an preference %0 that or'any negro; that the eaid MoKnight states
that the story praptred for him by saia Oraven is not the truth

and that the evidonce given &¢ the eaid trial 1s not the truth;
that Oravan told onnight .to say that ¥oKnight's wife, Winola
¥oknight had stated to to him that, when defendant oame homs on
April 36th, that he was drunk, and that the eaid ¥inola ¥oKnigh?
hag seen the defondant with a pistol in his hand and heard him
threaten to shoot himself, and that, while drunk that night, the
defendant had made his wife sleep on the floor;that these
‘atories were invented by the said Craven, who told him to
swear tO0 these fa0%te in order to support the evidence of his
wife, VWinpola WoKnight, who had made an affidavit to the same
alleged faots. _ - ' S
' Defondant’further shows that the said Albert Icmight -

now states that it is true that on April 36th, 1813, he called
at-the 8slig homs t0 -seehis- wife ¥inolabut—that—he reached

sa1d Selig home & little before twelve o'olool, noon, and that
he 1left there when hq_heard.the twelve thrity o'clack whistle
blow; <that, when he'reaohod the Selig home thit"day. his wife

¥inola, was preparing the noon time meal, and that the said Albert
¥eXnight did:not see the defendant at all on said date, at any
" time Or place, and that his ovidence at the trial of the do-/_
fondant to the offeot ‘that he had seen the dofendant wao the
result of <the plan pur{uouod by the eaid Oraven to ocollect the
"~ reward offered for the arrest and oonviotion of the murderer of
-Nary Phagan, & part of which reward wae promised %o the said
Albort ¥oXnight by the said Craven as a reward for the false
1ecv1mony Albert: loxnxghs was tO give &t the trial; that the
said Albert lo!nIEﬁi_Eaia_cravon that he did notﬁg;gﬁ_&g_jiIl___. :
any-lies on dotondnnt, butlgfavon would tell hiu that. 1n -

2 SR
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order to colleot the reward, it was necessary for him t0 go
right ahead and do what he-(Craven) told him to do, and the
| sm1d Albert WoKnight admite that he wae weak enough to follow

. , by
said Craven's inssructions and do what he was told him .

- Defendant further shows that, on the trial, the dofopaant_
oalimed an alibi and, a8 a part of his olaim, introduced ov1denol
showing that he 1eft the pencil factory about one ©0'0lock on
April 38th, took a street oar to his home, where he arrived
about one twenty (1:30) took dinner with his family and left
‘homs for the faatory at abous 3 0'clock; that the state relie
strongly on the testimony of the said Albert ¥oKnight to break
down the defendant's alleged olaim of alibi, and thas the said
3 ,~_____%Agloxnlght—soqt1fzod4nx'tho trial that between one and two 0'0lock
on April 36th, he was at the home of the defendant and that
the defendant came in close t0 one thirty o'clock; that the
defendant did not eat any dinner, etayed at home about § or 10
minutes and then went.out and caught a oar. ‘ ' V
Defendant further shows that the vvidence of Albert WoKnight|_
at the trial was also strongly relied on by the S8oliocitor
© General aes ocorroborative of the affidavit of W¥inola WoKnight
introduced by the state, sald affidavit being known as "state's
sxhibiv "J* roforonae to which 1is here nade, as is fully set

forth herein.

Dofendant further shows that the state introduoed in
evidence an affidavit of ¥Winola MoKnight, obtained after her
arreat and inoarceration in the jail ofnrdlton County, @& foilo
£o~Wit: i _ _ ' ' ' '

‘“Sunday ¥ies Luoile said to Krs Selig that Frank did not rest
.80 good Saturday~n13ht, .8he galid he was drunk and would not let
—her-slesp with him ‘and she said ohe slept on the floor, on thoﬂﬁ
rug by the bed, beasuse ¥r. Frank waa drinking. ¥iss Luoile
said Sunday that Ir. Frank told her Baturdny nzght that he wae .
in troubls and that he did not know the reason why he would »
murder. He told his wife to get his pistol and let Mim kill
himself. 1 heard Niss Lucile say that to ¥rs. 8elig and 1t got

_g!ly_wzth Url.78011; mighty bad. S8he did not know what to think.
/2 - ~




1 have not heard ¥iss Lucile sg§ whether ehe believed it or not
1 don!'t Imow why Kre. Frank did not come to gee.her husband but
it was a pretty good‘whtlo before she would go t0 eee him--maybo
two weeks. She would tell me wasn't it might bad he was locked
upe. 8She would say 'Winola, 1 don't know what 1l'm going to do."

1he dofenaant shows that this affidavit of X¥inola ¥oKnight
was denied by her upon the stand during the trial and the.evzd;nc
of her/gueband Albert WoKnight wae olaimed by the Soliocitor to )
} —support-thisaffidavit 6f ¥inola WoKnight.

The newly discovered evidence of the .said WoRnight denying

that his wife told him any such tning as 18 alleged in the

-excerpt from the above affidavit is material to this defendant's
| oase and ought to produde & different result upon another trial
L The defendant here and now offers to show and prove to

the court all the fapts herein set forth, and swears to the

exintance of these fﬁoio as the sruth, and asks the ocourt to 1n§n

estigate them in this extraordinary motion.

the defendant further submits that the discovery of the forogT-

ing facts ies material and that it is such an extraordinary state
-of faots as would probably produce a different result on anosher
trial, and that said facts were dWnknown to the defeondant and his
counsesl, and iv was imposeible t0 have ®ksocertained the same by
the emercise of proporhdlligen;o and the -aﬁe-aro not brought to
the attontion of the qgiﬂndapx,anQ-his—ovunaet;‘ﬁﬁfTI‘iIiiiriﬁF—
, " motion for new trial
nad been heard and passon on. S '
6. Defendants further shows that he Bhould be gfnnted 8 new
trial upon the newly discovered evidenos of ¥rs. J. B. Simmone,

; which has come to the knowledge of this defendant and of his
| oounsel sinoe the original HOtion -£Or oW YriAl-Was-heard-and—

fr———— .

| passed on, and whioh 15 ms follows; that the said Nrs Simmons

| was, on the 36th day of April, 1913, in the Uity of Atlanta, ana

. was ocalling at the Atlanta Shos Company's place of business at N

’ -36 ¥. Alabama street at about two twenty (3:30) or two thirty
(2:30) o'olock Pe ¥., that, shorsly theé..uslter, she left the

Atlanta Shoe Company's place of business, going north on Alabams

3 L
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. streos, and that, when ﬁho-got in frqnt'S?_ehe National Penoil
Company's ftotéry on Forsyth 8treet, she heard a girl or
woman ecreaming and oryzng,y;aying "please don't", and then she
heard the voioe shut off suddenly, making & noise or sound much
like one holding their hand over the mouth of anatgzr person:
that, when she heard the ory, she stopped and iiotened, and says
the sound of voice in distress apparently oame from the bvasement
of the National Pencil Company's building; that she knows that
the sound oame from thé basement of the pencil ocompany buildang
becauee there 18 a grating in front of the building, which is
open; the doors of the butldihg faoing the street, being all '
closed, and she notioed an open place beneath the grating whioh
lead into the basement of the building, that, at the time she
heard the soroaming of the girl or woman, she thought perhaps
eome man was whipping his wife and, after waiting a short time
and hemring no further similayr sounds, she decided t0 go to her
home, where she related the ciroumstances &oooribed t0 her-
son—xp—lnw; A. B. Williams and ¥rs. xlisabeth Cohen; that she
thought no more of <the inoident or occourrence-until the follow
. ipg morning, when the said Williams came into her room and told
» _her that Wary Phagan had been murdered in the National Pencil -
‘Company's facotry; that her said son-in-law, w11113ps, then and ‘
'[ _thurs_3ineisted that she go before the Solicitor General and give
j;_EEE,EE£49222££§Agiliha_infornax;on~aho had—outlinsdto himy |
-»M _that, on or about Vay 5th she was subpoenaed to appear before

the S01101%0r General; that she answered the subpoena and made

| -
| and signed a sworn statement in the Solicitor's office, eaid
|
\

ok __statement being taken down by ¥x. Hugh K. Dorsey, in his own

» hand writing and which set forth the same faots as hereinbefore

f relatod, that the Solicltor—ﬂnnoral tried v&zyﬁhAtd-$0~1nduoe—~ I
her to swear that the soreaming that she heard waa/at & much lat#:
time in the dgy, and he called her attention to the faot that
Frank was not 4n the faotory at the time sho heard the _soreams;

and she told vhe Solicitor Generml that she would not testify

to anything but the truth, even though her testimony did not-su
the Bolioaeor Genexal; that she left her address with the
S8oli10o1tor and fully expesoted that she would be nubpoonnod to

A
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test1fy at the trial of Leo N¥. Frank, but that she never was

subpoenasd, the remson wheroof she does not understand.

~Defendant furthoer shows that it has come to the knowlodge of
this defendant since the motion for new trial was denied that,
| on April 36th, 1913, betweon two vhirty (3:30) and thres (3)
o'olock, P. ¥., on Whitehall street that the fact that said
Solioitoxr Qeneral Doreey had sesen said Frank at aboutv the time
Juo: staved, is the readson that he attempved to disoredit the — -
staemont made to him by ¥ra. J. B. Simmons as outlined above.
Defendant further shows that the theory of the State was, and
ovidence was introduosl at the trial for that purposé, that
¥ary Phggan—waefkiitod by Leo ¥. Frank on the second floor of ‘hﬁ
Pego1)l - Company factory bstween twelve five (13:05) and twelve
twenty (13:80) o'olock on April 36th, 1913, and the State's
entire odse, as presented to the Jury,.revolvod around tirat
‘ thoory. the Solicitor General proved by the witness Jonley thas
r 9a1d Conley assisted Leo ¥. Frank to move the dead body of Nary
Phagan betwssn the hour of four minuéos to one and- one~thirty '
(13:56 to 1:30) o'olook from she seoond floor to the basement
|- the said ¥ary Phagan being dead already when the said Oonley
picked her up on the second floor. This svidenoce of ¥rs. Sim-
é_nonl shows the mistake of the State's theory and tends to ihow
| shat¥ary Phagan was in Iife &s late ms two-thirty (3:30)P.N.
r at & time whoen Frank ’ni away from the factory.
_ The defendant here and now offers t0 show and prove to the -
E Court all of ths fects herein lat‘forth, a8 awears to-the .
| existence of theése faots aq_!gé;jxnih,nang asks the Court %0 in -
- yestigate thom in this estraordinary motion. ‘ '

| The defendant. further submité that the discovery of the .fotg,,

»t going facts is material and that it is such an extraordinary

state of faots as would probably produce a diffexent result on

i

L .
another trial, and that said faots wers unknown t0 the defendant

and his counsel, and it wao impossible to have ascortained the
| same by the exeroise of proper diligence, the said ¥rs. J. B,
. Bimmons not being & witneses on said trial, and the fact that she

' was in possession of the state of faots herein set forsh being

A%
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unknovn t0 the defendant and his counsel until after the motion
for new trial bad been heard and passed on. '
2. Dofondgnt furthey showe that he should be gianted & new
| trial upon the newly discovered evidence 0f ¥rs. Lthel Harris
¥iller and ¥aier Lefkoff, which has oome to the nowledge of the
| defendant and of hie oounesel since the original motion for new
trial was heard and paqpod‘on. ahd which is as follows: that the
said ¥rs. ¥iller is aoquainted with the defendant, but the said
Lefkoff is not aoquainted with him; that, on Lprza.aeth, 1913,
the said ¥re. Niller, together with Vaisr Lefkoff, met ¥ra. Wil
lexrts sister 'Flor;noo Harris, who works at the department stoxs
of J. P. Allen, in front of the eaid store, which is in the
middle of the blook-of Whitehall stroet and Alabama 8te., in |
ého City of Atlanca, Ga., at about ons 0'clook on that day;
that - they thersupon walked down Whitehall street until they
reached the ocornoer of Alabama Street and turned uﬁ Alabama Btroed
and walked vo the corner of Forsyth and Alabama streets, whers
qggz_gqgght>tha .Blgnoila 8treet oar for their home;_that, when
they reached the oorno; of Alabama and Whitehall streats, the
said Br;. ¥iller saw, standing at the oorno;,'noo ¥. Frank, and
spoke t0 him, and the said defendant bowed and spoke to Yrs . ¥ild -
ler, tipping hie has; that it wao between one and one twen
.“_“—_“‘*Iiyb’hnd’15153F373i56k71hen the said Wrs Biller sam defendant
at the oorner-of Whitshall-and Alahama strests; that the said
f Florence Harris and ¥Waier Lefkoff wére with ¥rs. Miller at the
timo sho saw the defendant standing at the corner of Whitehall
and Alabama Streets. S 4
' Defondant further shows that the theory of the State was,
| ‘and evidence was introduced at the trial in the endeavor to
.show that IaryAPhugan—w;; kailod by'Loé_i. Frank at the faotory
‘of the National Penoil Company between 13;05 and 13;30 on
Apral 3Gth, 1913, and that between 13:56 and 1:30 o'0look P. V.
of that day, the defendant aessisted by'Janos Oonley moved the
d8ad body of ¥ary Phagan from tho second £10or of the fastory
down to the WSasement. The Bolicitor General proved by the
. witness James Conley that Leo ¥. Frank was in the factory of
the National Penoil OOngrzy tne entire time botqgon 13156 and
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13130 o'olook, on that day, assisting the said Conley to move the

body from the i@oond floor to the basement. —

The defendant here and now offers to show and prove to the
Court all of the facts herein set forth, and ewears to the
existence of these faots as the truth, and asks the Court to
investigate them in this extraordinary motion,

Defendant further submito that the disoovery of the fordgoiu%
faote is material, and that 1t is suoh an extraordinary state
of faots as would probably produce a difforont result on another
'trzalx that said feots wore unknown %0 .defendant and his counsel
and that Tt was 1mpoaszblo.to have asosrtained the same by the
exercise of proper diligence, the said ¥ras. xtthel Harris Willer
and NMaier Lefkoff not being witnesses on said trial, and the
faot that they were in possession of the faots hereinbefore set
.forth was unknown to the defendant and his counsel until after tﬁo
motion for new trial had beep heafd ahd passod on.

8. Defendant further shows he should be granted a new trial
;-upon-tho—ne!;y disoovered evidenoe of Wiss Dewey Hewsll,
which has just oome to the knowledge of this defendant and of
¢ his oounsel, since the original movion for new trial was heard
and passed on, and which is as follows; that the eaid Dewey'Hewe]
was an employee of the National Penoil Company; that she worked
for-satd company for only a few days, and vhat during the time. |

of:hpr:employment there she never met Leo ¥. Frank to.know who
“ he whs, and never in her 1ife did she mest Wary Phagan, nor-did
she over see ¥ary Phagan, and that she has never sesn the ’
dofendaht and the said ¥ary Phagan together; that, at the time
of the original trial of the defendant, she was a resident of
the homs of the Good Bhepherd, at Cinoinnati, Ohio, and that
. a-¥Nre.—Bonnifield, tﬂo—poiloo-matrqp,-repreapntinﬁ the City "

Polioe Department 0f Atlanta, QGeorgia, oame to Cincinnati, am;a
roturnsd her to Atlanta, where she was used &s a witnees in the
above named oase, after whtéh she was agein returned t0 the Home
of the Good Shepherd at Oinoinnati, that, during her confinement

in & large room adjoining the office of Bolicitor General Dorsey,

the laid:Dewey Hewoll met some twelve or fifteen other girls, whq

| 1ike herself, wore t0 be witnesses against the defendant, among
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whom was & girl named Waggie Griffin, who was very enthusiassio |
abouv going on the stand herself and testifying againet the defen-
dant; thut_tho said Vaggie Griffin, coached Dowey Hewell and tolg
her how to teatify and what to say when Dewey Hewell went on the
etand; that, hefore she went on the stand to'tostxty, Bolioxtpr

Genoral Doresy oame 1nto the room whore the said girls wers

cbnftned and gave them all a leowure aﬁd t0ld them that, when th
wont on the stand, to go righv ahead and tell everything they.
know and answer his questions right off sharp am quick; that, whi

the girls before mentioned were orowded in the said room, there |

| Was a great deal of talk and goaesip g£oing on among them, and ma#y

i__ot,shem'ttigztﬁéiﬂiéio afraid t0 go on the stand and teasify to
; an untruth, upd thatrthoy were also afraid to go into the oourtﬁj
% TOO0a lnd'tp-txtj_at 8ll; that the sea1a Waggie Griffin stated
| several times how she was going to tell everything that the

8011011pr wanted to know when she went on the stand, and that,
‘when the said Dewey Hewsll made the statement that she was

'atraxd %0 go on the stand and that ehe knew nothzhg about the
defendant and knew nothang about Wsry Phagan, the eaid WNaggie

Griffin volunteered, with enthusiaem, to tell Dewey Hewell

1
J what she should say, and the said ¥aggie Griffin thereupon re-
l
|

_ hearsed Dewey Hewell many times in regard t0 the testimony she
L snouwldgive;-and Waggie Griffin told Dowey Hewell that she
{ must say that she was goquaintod w;th the defondant, and that '
| ®she knew his character to bes very bad, and that she had seen
defendant whispsring with Mary Phagan, with his face very olose
"'to0 her, and, further, that she had seen defendant plaoe hie hand
upon the person of said Har}rrhngang that Dewey Hewoil, there-
upon told Waggis Griffin that it would be impossble for her
t0 testify to all that the said Waggie Griffin had inetructed |
| ho? to say, and Waggie Griffin said: "We will go over 1t a 80
| that you wont forget 1t" and repsated it several times) that the
said Dewoy Hewell did not even known where kary Phagan worked ]

in the faotory, but that she was made to say that she knew her b

the said Naggle Griffin; and wh&uévz& Dewey Hewell testified

40 regar&iﬁg either the dotond;nt or kary Phagan_wal.the'rooult
" of coaching gifoh to her by the eiid Iuggio Oriffin, that,
;ii““"ﬁﬁ.?h' time or-320!0143910}%!;'enb}?ymént_lf fho'lnitoﬁ§1¢=“




Penoil Facotry, ahe nevofAhotrd any employee, male or femalo; o
that defendant was a man of bad oharaetor, and had never seen
any wrong doing on his part.

Defendant shows that at the trial, the Solicitor General
put several witnusses on the stand.t0o testify to the had
ocharacter of the defendant, and further that the defendant knew
¥ary Phagan. the Bolicitor General proved by the said Dewey
Hewell that she haa worked at the pencil faotory four months
and had seen the defendant talk to Vary Phagan two or three Vimes
a day in the metval department and had seen him hold his hand on
her shoulder, and that he called her *¥ary" and would stand
pretty close to her, Frank had stated before the trial ( such-
st&ioment being in evidence), and again on the trial, that he
did not know Nary Phagan by name. This little girl,rDewoy Hewell
was trained, as she now swears, t0 say that Frank must have known
Vary's nami, since he ocalled her "Mary", and was furéhér
trained falsely tO say that she saw Frank with his hands on Ulry.
Phagan. Dewey Howell's testimony wase véry hurtful to Frank and
must have influenced the judy in their <finding especially |
for the reason that the state insisted that Frank wae seeking
to be familiar with ¥ary Phagan and killed her becauss she resis
5 ted sa1d familiarity. '
Defendant he;vygnd_nnn_otie:s_zo_'how_lnd_pzovo—$0—tho~—cou:¢~

all the facts herein set forth, anil ewears to the existence
of thess faots as the truth, and asks the Court to inveetigate
them in this ootraordinary motion.

" The defendant further submites that the disoovory of the
foregoing facts is material and that it ies osuch an extraordinar
state of faocts._as would probably producs éxditfereht result on
snother trial, and that said facte were unknown to the defendant
and hie oounsel, and it was impossible to have ascertained the
eame by the exeroioe of proper diligence, the fact that said
Dewoy<Hiewell was in possession of the faots hereinbefore set forl
was unknown to the defendant and his oounsel until after the

motion for new tris) had been heard and passed on..

9. Dofonnant further shows that he should be granted a new

| ;ffIil upon the newly discovered 011qpn00 of ¥iss Ruth Robertoon

7
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which had oome to the knowledge of this Asfendant and of his
oounsel einoce the origimal motion for new triwl®was heard

and passed, an& which is as follows; That the aeaid Ruth noﬁﬁiﬂﬁ'
| wae & witnees for the State on the original trial, and that on
the morping of the day shi testified detective Bass Rosser came
t0 her heme, and conduoted her to Solicitor General Dorsey,
which was her first meeting wiﬁh himj that the meeting took
place in a room 6pposito the place where the trial occurred; tha
| after being introduced to the éolioitor General by detective
“Pase Rosser, the Solicitor greeted the eaid Ruth Robinson
effusively, and said he was glad she had come down to see him,
and was sure she would make & good witness, and would help

him out in the Frank case; that ths folicitor talked to her

and ’untioued her in the room for about an hour and & half;
that in the beginning of the oonversation, the S8olicitor asked
her t0 go ahead and tell him all she knew mbout the defendant

" ‘and Vary Phagan; that she told him that she knew nothing

againet or about the defendant, except that she worked for .him.J
and eso far te she knew he was a gentleman in every respect)

that thereupon the 8o0lioitor insisted that as ehe had wérked at
_the factory for a considerable time that she must know something\
against the oharaoter of the defendant, and asserted that he was
& very btad mani that she repeated that she kxnew absloutely
~nothing against or lbouf the dofondant'ir éhartotor, but

the BSolicitor insisted that she did, and persiasted in the
qtatemont'that %ho defendant was a. bad olmracter; that the
8olioitor asked her if she had ever been in the defendant's
office ihereupon ihe replied she had upon several occasions
boon‘thoreupon business errands connected with the ;ork porformed
in the €otory; that the Solicitor then aseerted that the said Rut
Robinson had ‘been -in defendant ‘s offioa “with hin alone to keep |
dates for purposefother than buninooe, to which she replied that
/4% was not true; that the Bolicitor finally openly insulted
the said Ruth Robinson by affirming that she had had sexual
"interoourse with defendant 1n hie office. or some room Or Place
in the factory which defendant ko;t_tor' the purpose of mqe%gng gix
and that Ne insisted that she knew the looation of suoh room,-
-and that she knew of other gé{i; huv;pggboon to this Toom




"and any girl employe of the factory were parties to, and that

and innuendo by any of the commonest laborers in and about the

1nnuopdo without oponly relépﬁing them further than to deny

%

with defendant, that said Ruth Robineon was shooked by the
broad insinuation and afrirmativo statemont of thdl 8olicitor
General, and she told him that all euch statemente and allu~
sions woie 1i6s and that she had never heard of any such thing
ever ooourring in the factory or elsewhere, in which defendant

ehe had never heard such insulting language by direct speech

Hational Pencil Factory as was used to her by the 8Solicitor
General ihon in his private room, that he, being the Solicitor
General, and oh;:_EZQng in his office, believed at the time
that he possessed some sort of right to accuse and ineult her
and under this belief that she was obliged to take his insults

and 1isten to his soandalous statements by direot epesch and

overy eingle one of them; that the said Ruth Robertson wishes . .
to refer to her evidence as given on the stand at the trial

of defendant, a@ to her answers to questions of the Solicitor
wherein she was made to say thﬂt she had heard defendant oall
¥ary Phagan by her first name, "Vary"; that upon fofleotfon, she
wishes to explain that heranswer as above répeated was due eniiroiy
to her nervousness beoause of the badgering that she had been
subjected to by the Solicitor, and that as & matter of fact she

D e i e

oould not reocall one single 1nciqont‘wherein she had ever heard
defendent address Mery Phagan by any name, that she ocould not
reoall now under ocalm delibe:nt;gg that she had ever heard dptop
dant address ¥ary Fhagan by any name as she had never eeen him
speak with her at any time or plece exoept when instruoting

her to porform her. work bottor and mre ~rapidly while & :t

l
|
%

“her Work in the faotory; that the eaid Ruth Robinsoqdpaok “to
her first call on the Solicitor, and where he had quostionod .
and talked to.her wiut an hour and a half, at the conolusion
of which she was directed to another large room, adjoining
where the Bolicitor had talked to her. in which there wers 13 or
15 other girls and women, all witnesses in the Frank case, &nd
oillod Yy the Bolicitor uooording to her understanding, thlt

;_ among these girls oho rememboers one Carrie Smith, lyrtio Onto, :
o
-]

lagsio—oziitia~&n4~acwy"ﬁowiit *th;t lho romlinud there
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[ until about 13 ofclook when she went to the oourthouse and took
|‘
I

the witness stand, that before the Solioitor went over to the
: ocourthouse he came inte the room where the girls above dcsoribod
% and -she herself were and gave them a leoture and told them all
ﬁ-that when they went on the stand to go right ahead and tell
} oveything that they knew and answer his questions right off
; sharp; that after the lesoture the said Ruth Robertson didn't
| see the Solicitor Gsneral again until she went on the witness
stand in the court tpom; that while remaining in the room with
the 12 or 16 girls, before she was called to go to the court-
house, the - said Ruth Robertson states that there was & great deal
of talk and goseip among the girle there, some of whom said tggﬂ
| knew nothing against the defendant and that they wers timid and |
wore lfraid,thut they would be soared when they went into court f

that Vaggie Griffin, however, appeared to welcome and relish the
!

she was going to tell everything the Solicitor wanted to Xnow

idea of going on the witness stand and told several timefhow ™ |

vhen she went on the etand, that the said Dewy Howill eaid she
did not know anything about the defendant or ¥ary Phagan; or |
. anything ooncerning the case and that the said Waggie Griffin
: ! volunteered with enthusimem to tell the said Dewry Hewell

| what to say and d4id tell her and rehsarsed to her at one side
| of the room; that the said Ruth Roberteon heard Usggle Griffin
| tel) Dewy Hawoll that she must say that- sheknew defendant—and — |

| “knew that he was of bad ohﬁrgotor, and that she knew Wary o

Fhagan and to tell everything bad she could think of mbout

dotendant,'and t0 say that she had sesn defendant with hie hande

E on ¥ary Phagan, and that she had seen him whisper to her'nnd,_
| talk to her with his face oloao_to here; that ¥aggie Griffin
_%_EPQZQaizggeze};:lgzﬁziha Jlrsg—rqgg:ggqgékhgd;i!gzgx:ﬁhrnn,himnsﬁ—
together, and returned together, and the said Ruth Rob-
ertson heard Dewy Hewell say repeatedly that she was afraid she
would forget mll Maggio had told her to say when she went into
thecourthouse, and Kaggie said "We will go over it again, so
you won't forget it"; that this wag repeated several times,
that the said Ruth Robertson recalls hearing Dewy Hewell say

pointedly that she did not know where ¥ary Ph:gan worked
o e e - 22_ .. # R
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and that she did not know hqre by name, but she. was rehearsed
to know her by Maggie orirrin in that room, and to say Wwhatever
she did say on the witness otund; that the said Ruther Robertson
has seen the evidense as reported as being given by Dewey Hewoll
and recognized in her apewers precisely what she had heard
Waggie Griffin tell her to eay; that the said Ruth Robertson
states that she does not believe either of theee girle appre-
: ~ciated what it was to ewear faleely, as they were giggling
and and laughing over the evidence they were to give when
they went on the witness stand.
Defendant further shows that at the trial, the Solicitor
General put several witnesses on the stand to testify to
the bad character of defendant, and further that the defondant
mew ¥ary Phagan. The Solioitor General proved by the Ruth
Robertson that she had seen the defendant talk t0 Vary Phagan
and had heard him call her "Nary". Thie testimony that Frank
oalled ¥ary Phagan by name was in the trial pocﬁliarly harm-
' ful to Frank, bodauae in "his statement before the trial and in
the trial iteelf he said he did not know ¥ary by name.
Defendant here and now offers to show and prove to the Coutt
all of the facts herein set tortﬁ, and swears to the existence
of these facts as the truth and asks the Court to investigate -
them in thie extraordinary notion. - o =
" %he further submits that the discovery of the forogoin;—;;;;l
is material and that it is suoch an extraordinary state of faots
as would probably produce a different result on another trial,
and ;ﬂ;t said facts were unknown to the defendant and his coun-
—s6l, and it was 1mpossiﬁle to have ascertained the same by the

exercise of proper diligonoo, tho fact thut tho oaid Buth

—Pébiffoon was in posaen-ion of the ftots horoinbofore lot forth
1_ being unknown to the defendant and hie ocounsel, until the .
motion for-new trial had been heard and passed on.

10, Defendant further shows that he should be granted a new
trial upon the novly_g}qoovorpd evidenoo-df'v1a.'lam1§ kitohou.
now'ummnm%?ﬁﬁ' has come to the knowledge of thie
defendant dhddgg his oounsel since the original motion for new

_!—J 23 . - w ..
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| trial wae heard and passed on, and whioh is as follows: that

, the said Vamie Kitohens worked at the National Penoil Company,
| that at no time during her -employment at the factory did she evei
é hear ‘or see defondiQf- :a0t in & familiar manner towards any

5 ~of the female employees at the factory or at any other place,
that never at any time had any girl or woman, or men told her

that defendant had attempted to aot in a familiar manner with

{ them or ever in any way offered them an insult in any form;
that, never at any time had she witneesed any acts in defendant’s
office on the part of defendant that would lead her to think th&t

|
|
i
|
i

dofendant waes aoting in any way unbeooming to a gentlemen, that

it is a fact that she has never seen any woman in defendant's
office, except a lady otenograph&r and that she never saw said

. lady stenographer aoting in any way familiar with defendant,

| or defendant familiar—with her; thit oﬁid ¥amle Kitohens says
that defendant when passing through the faofory was at all times
very business like in his aotions, oonvér-ation and dealings
with the employess, and that at no time did she ever see him
laughing at joking with any of the employees of the faotory;
that shn;wna &« witness for the State at the trial of defendan}
and testified that on a oertaln occasion she was in the ladiefe
dressing room on the fourth floor of the factory, in company
with one Ethel Btewart and & Wies Irene Jackson, that she—
further stated on-the-stand—that Wiws Btewart was im the room |

—only-a part of the time while she aqd ¥iss Jaokeon were there,

and also states that the Soliolitor msked her is she was over
in the dreseing room in company with & Wies Wayfield and ¥iss
| Jackeon, when they were partially dressed, when defendant ocame
to the dreesing room and looked in, and said Wamie Kitchens
replied that she was not in the dresling_;gpn with_!innﬁlnytiold—

_but was there with ¥iss Jackson whon lho was 1n a partially

| dressed condition, and that defendant ‘414 ook in the dressing e
| Toom at that time; said ¥amie Kitohens also ct@tod'that.the '

; golioitor asked her what defendant said to them when he looked ij
] their . droaoing roon. and she testified that_dofendunt said

:, NWhut°- the mattor girle?" Haven't you got no work to got“

2 and that she boliovod ¥ies Jackoon replied. '!o'. ‘andl * then

added "we are dresning, blame 1t1' and ut this point.
=2
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b Kitochens, when on the witnees stand, only answered such quontioné
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defendant shut the door and disappeared; that said ¥amie

as were put to her by the 8Solicitor General or by Counsel for
defendant, but stated now that if she had been permitted to tell
the facts in her own way she could have told them exactly as she

told them 1n'thil—hor statement, that when defendant opsned the

dressing room door and looked in an asked the girls

referred to if they did not have any work to do, that none

of them were in an exposed oondition, but that said Vamie Kitohoia
had removed her outside street skirt, but that her person wae fule_

protected by her underskirt and that while ¥iss Jaockson had
removed & part of her clothing, just what part, said ¥amie
Kitchens did not remember, the person of Wise Jackson was not

in any way exposed; that detective Bass Rossexr oalled at said

¥amie XKitchen's home during the trial of defendant and inter-
viewed her, and asked her a great many embarragsing questions as}

‘to what she knew againet the character of defendant, and that

on defendant or his standing ae a gentleman, and further told

|
she atated she knew nothing that would in any way refleot f
I
T
him that so far as her personal knowledge of defendant was |

concerned and @0 far as she had observed, he had alwayn conduot

himself as a gentleman, . ’ . T
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_Defendant further shows—that the Solioitor General endeavored

at the trial, to prove to the jury that the defendant wae in
the habit of looking in on the girle as they were undressed in
the ladies dressing room, and on oross examination of Irene

Jackeon showed that she and said Emily ¥ayfield were undreesing

onoe when defendant came to the doorj that defendant camé to
the door, pushed it open, looked in, emiled and walkqgﬁgggi;j:::

‘*thntethe_defondantyrhad, on another inatanoe utlked in the dress
ing room ‘on ¥iss Mamie Kitchens while the sald Irene Jaockson »

~and the said Vamie Kitchens were in there :helsolicztorlaonortl
further provod‘by tﬁo said ﬁamie Kitochene that she was 1£ the
‘dreusiné room with the .said Irene Jackeon when she was undressed
e:3 that the defendant opened the door and stuck his head inside
that he did not knook, but juut ltood there and laughed.

-z
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Defendant hers and now/offers to show and prove to the court
all of the faots-hérein set forth, and swears to the,pxintenoe o1
these faots as the truth, and i’kz the Court to investigate them
in this extraordinary motion.
? The defendant further submits that the discovery of the
. foregoing faots ie meterial and.that it 18 suoh an extraordinary
state of facts as would probably produce a different result on
another trial and thaﬁ said faots were unknown to the defendant
and hie oounsel and it was impossible to have ascertained the
sane by the exercise of proper diligénoe, the facts that the
said Vamie Kitohens was in possession of the faots hereinbefore
set forth being unknown to the defendant and his counael
until after the motion for new trial had been heard and passed

»

one.
11. Dofondant further showa that hs should be granted a new

¥
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trial upon the newly disooversd evidence of Wiss Varie Karat

which has come to the knowl«igs of this defendant and of his

counsel sincs the original motion for new trial was hgard and — !

e S

pacsed on and whioh is as followe: that the said Xarie Karst
a witness for the state on the original t¢rial and was brought
into the cass by City detective Basas Rosear, that she was
——subpoenasd—to the Uffios of the soliclitor general in the Kiser
© Building twioe before the trial and questioned very closely by
| the solicitor gemeral; that the solicitor told her to say that
| the defendsnt's gensral character wae bad and that he wanted her
to answer his queations right off sharp and quiok; that when |
the solicitor was prompting hexr and questioning her in his

office he did not at any time use the word "lasciviousneas®
~~w~—-—~—-] —hut—when—sba—Appoarod—on‘the witness stand and was quoltionad ~=
he used that word and asked her if defendant's oharacter {for
lasociviouanese was soo& or bad; that she unswo;sd-“bad' in the
face of the faot that.she did not know-the mesning of the
word laloiviouaneog, 1% never having been exblnined to her at
“w-.70 | that time, that sinos that time the meaning of the word has been
‘explained to her and that since she . understands the meaning she
| positively denies that defendent's oharacter or reputltion, 80
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: ‘ far as ohe knew or knows is bad for lasoiviousness; that she
|

| has never heard of the dotondant“uotlng in any unbecoming manner

i tgyard aﬁyone; that she has at fio time aeen any woman in the

i
|

|
. they had ever seen any woman in dgtendnnt's offioce or had seen thT

defendant'i' offioe and never heard any girl or womah eay that

t defundlnt aot unbeoowing.to ladies, that the defendant always
| made the girls at the faotory attend striotly to business and
| thet when she testified his character was btad at the original
 trial, she intended to oonvoy/the meaning that he was not gen-

' . erally liked by the employees on account of his etriotness wiéh\f
| them in his dealings with them regarding their work.

Defondant further shows that at the trial the solioitor gen=

i sral in order to prove the bad oharacter of the defendant, put
"7 the said varie Karet on'the_stnnd and she testified that she knew
the defendant and that his character for lasciviousness was bad.
Defendant here and now offiers to show and prove to the ocourt
all of the faots herein set forth and swears to the existence

, of thess faocts as the truth and askas the oourt to investigate

them in thie extraordinary motion.

e R R TN S 5,;\.:»—:—-;: STLEE AT T e e

The defendant further submits that the discovery of the fore.
- 'going faots is material and that it is such an extraordinary
| state of faote as would probably produce & different result at
_____,_iesngxhnx_x:ial_snd—$hu$—aa;d—f&ots—were*unknown‘té'tht‘da!endaﬁf*%
' and his counsel and that it was impossible to have ascertained -
5 the same by the exercise of proper diligenoce, the faot that the

Y

[”said Yarie Karet was in possession of the. faots hereinbefore set

., forth being unknown to the defendant and his oounsel until

f after the motion for new trial was heard and ;aasod Qn.'

K 13. Defondant further shows that hekghou;qﬂbg_grqntod“g”new

f _the newly disaoversd evidenoe of Samue)l A. Pardee and |

eon whioh has oome to the knowledge of defendant and

; of his oounsel since the original motion for new iriifa;;;_iBard
and passed on and which is a fact that the said Samuel A.
Pardee knows the defendant by sight, having seen defendant at

| his place of businecs eoveral times but thai- the éaid‘W¢ Ve Green

| does not; that on'April 38, 1913, the said Samuel’A. Pardes, in

i company with the said W. V. Green, was af ti oqcl‘btord‘of the
| Ootton States Belting and Bupg%% Company &t Numbaexr 9 South -
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Broad street during—the morning and up to one 0'0lock in the afteL
2 noon; that at-one-oleleck-they 1oftths looal store of eaid
Cotton States Belting and Supply company at No. 9 South Broad
~ street and walked to Jacobs' Pharmaoy oorner, at Whitehall and
. Alabama Btreets, arriving there between 1:03 and 1:05; -that the
¢ said Samuel A. Pardee saw defendant leaning against the
I power pole of the Georgia Railway and Power Company; that he_xo-
. oalls the defendant had a newspaper in his hand and as said
%aPardeo passed defendant he waved his hand at him and defendant .
| answered the salutation by waving the paper.
: Defendant further showe that ‘the theory of the state was and 1
. evidenos wae introduced at the trial in the endeavor to show
' that ¥ary Phagan was killed by-Leo ¥.Frank, at th factory of
the National Penoil Company between 13:05 and 13330 on April
| 36th, 1913, and that betwesn 12:56 and 1:30 o'olopk Pe We of
that day the said defendant assisted by James Conley move&
| the dead body of Wary Phagan from the second floor of the factory
l down to the basement. The solicitor general proved by the witnesp
| James Conley that Leo ¥. Frank was in the faotory of the National
Penoil company the entire time between 13:56 and 1:;30 o'clock
, on that day assisting the said conley‘to move the body from the |
seoond floor ¢0 the basement. '

The defendant here-and now offers to ‘show and prove 10 the
"Gourt all of the faots herein set forth and swears to the exiatence
- of thesefaots as the truth and asks the oourt %o 1nveatigato them|

in this extrutordinary motion. '
; Defendant further submits that the disoovery of the foregoing
| facts is material, and that 1t is such an extraordinary state of
{ faotes as would probably produce a different result on another
} trial, thet said faots woroe unknown t0 defendant and to his
-ﬂf*“_f.oouniel, and that it wae impoesible to have ascertained the
| eame by the exercise of'propor diligehoo, the said Samuel A+

' pardee and W. V. Green not being witneesos on psaid trial and the-

|

|

!

| i

| faot that they were in possession of the faots hereinbofore sot
|

forth was unknown t0 the defendant and hia oounanl unxil aftor<,—
¢

the motlon 16x new vrial had been heard and pasasd on.

- 13+ Detendant further».how-thgt he should be granted & new tri

|
~" T upon the nowly discovered evidence of wary Rioh. whioh has oome ¢

24
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the knowledge of dofondnnt'and of his oounesl sinoce the original
motion for new trialwas heard and paesed on, and which is as
followe: that the said ¥ary Rioh knows Jim Conley, and that

On April 36th, 1913, at about 3:15 P. ¥. she saw Jim Conley

come out of the alley 1mmed1atoly in the rear of the National
Pencil Qompany's factory; that the said Jim Conley bought a 30 cent
dinner of Wery Rioh, who rune a restaurant on vheelsifaoing aﬁid
alley, that after purchasing said dinner he ocarried same in his
hand and went back to the aforesaid alley in the diresction of the”
Pencil factory, and that the said ¥ary Rich saw no more of the '
said Jim Conley during that day. |

Defondant further shows that one ¥re. J. B. Bimmona’wna
paasing the faotory of the National Penoil oompany on the 38th
day of April 1913 at about 3:30 or 3:30 Q'clock P. ¥. and

»
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‘heard soreams of a girl or woman omanating from the basement
of ﬁho.faotory, whioch is more fully set forth in ground 6 herooA
and to whioh full xeference is heie prayéd. a }

Defendant further shows that the theory of the stats was }

e G

and evidenoe was introduced at the trial in the endeavor to

f}oor of the Penoil Company's factory between 13:05 and 13:30
on April 36th, 1813, and the state's enflrg oase as pressnted

i
l
" ghow that ¥ary Phagan was killed by Leo ¥. Frank on the seoond l

to the JEE?ﬁ;bvolvéa_a;;;;&_;hat theory. The Solicitor General
attempted to prove by the witness COnloy that said Conley leliitid .
Leg‘il Frank t0 move the dead body of Mary Phagan between the hour

| -of 4 minutes to 1 and 1:30 from the second £100r %0 the basement,

L the said Wary Phagan being dead already when Conley picked her wug
on the seoond floor. The witness also testified that he left the
front door of the factory abous 1:30 P. V. went to a saloon
oorner Hunter and Forsyth stre té, a d\ngni from there home,-
thereby denying that he wae in/the alléy in.the rear of the
factory as testified to by ¥ary Rich.

Defendant hére and now offers to show and prova to the Court
all of the facts herein set forth and ewewrs to.tho sxintenas
of these facts &s the truth and asks the oourt tq_involtiglto

| them in this extratordinary motion. '

- o
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The defondant fugthor.eubmits that the discovery of the fore-

o

going faots is material and that it is such an extraordinary stade
. of fao$s ap.would probably produoé a different result on another

trial, and that said facts were unknown to the defendant and hie

counsel and it was impossible to have ascertained the same by |

the exercise of proper diligence, the said Vary Rich not being

a witness on said trial, and that she was in possession of the

' state of faots herein set forth being unknown to defendant

_the time of the trial of defendant for the murder of VWary Phagan

.of conversation at the boarding houee where he was living; that

and his ocounsel until after the motion for new trial had been han&

and passed on. _
l4. Defendant further ehowsa that he should be granted a ne
trial upon the newly disoovered evidence of G. Burtis Daltonm,
which has oom® to the —knowlédge of the defendant and of his
counsel since the original motion for new trial was heard and
passed on and which is as follows; that the said Dalton, at

resided at the home of one ¥. W, Barber, at 470 Whitehall street

thaf the newspaper accounts of said murder was the general topioc

during one of the'sovorgl convereations Dalton made the remark
that he had been to the FNational Penoil company's factory

several times and confided this to a fellow named R. L. ¥Wann;

-
that he had immoral relations with a girl in the basement of said

'detootiveo that the information they had received was false, but

Ldofondant~waé‘agentloman in every respect, that thereupon the

Natiopal Pencil Company's faotory; that the said Dalton thoughs
no more of his remark until one day oity detective Campbell

and starnes called at his boarding house and told him that the ;
said ¥ann had icported to them that Dilton knew some bad thingq
against defondant; that the said Dalton at once told the

that so far as his knowledge of defendant went, that the said i

detectives Campbell and Starnes lughed at the declaration he
had made in defense of defendan} gnd treatld‘hts statement as a -
joke and 1hai-ted that Dalton should udmif tha; defendant was a
=aaaaf bad ohzz&ator &nd. that-he had ssen defendant go 1nto

olo-otl and dressing rooms with var1oug_!gggn_ang_xigllggt___
variou- timo- as. tho National Pencil company'n faotory and thut

2?/
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he, Dalton had joined deféndant on several occasions in aots

[ m== . ' , =
|

‘of immoral conduct with women and girlsand that he had on

various ocomasions joined defendant and women in the office of -
defendant, and that on these ocomsione they would all drink beeriv
and have a s0 called good time and that Dalton hgd seon Jim.

Conley and defendant on various ooca@sions talkiqﬁ:earneatly |
together and that women and girls had told him that defendant 'l
had committed both natural and unnatural acts of intercourse wit
them, and fhat Dalton had at various times taken wouon.to the
ment of the Penoil Faotory for immoral purpoees, with the
knowledge and conssnt of defendant, and deteotives Campbell and i
Starnes told Dalton that they had oalled on him to see if he |
. ‘would not eupport the setatement of Jim Conley, that Dalton I
told the deteotives referred to that every suggestion they
had made was untrue and proceeded t0 dény separatsly and 60l-
leotively every suggestion made t0 him by deteotives Campbell
and Starnes as outlinod-abovo, that Dalton told the detectives
referred to at that time that he did not know defendant; that

he knew nothing againet or about the character of defendant

and had never seen N¥r. Frank go into any olosets, dressing

Tooms or other placeas with any woman or girls at any time or

place, and that he never had joined defendant at any time ox
place in acts immoral with women and girls and thni ‘E n_oze\ii_
“any time or place saw defendant 15_;§nv;ri;tion with Jim
Gonley and that no woman ever told him that defendant had com-
mitted either natural or unnatural immoral aots with them
or attempted to do so or asked to do so, that DAlton told . ~
detectives Oampbsll and Starznes that he, Dalton, had besen in -
the basement of the National Pencil factory with one Daisy
‘ngkin!‘for'lﬁmiril”puxpogo-‘bﬁt*enut,he told the dot;Sixvoi
then thlt he nevexr went to the factory with Dliay Hopkin- with
the knowledge or oonsent of derondant, but told the dotootlvon
at the time of the conversation referred to that he went to the .
basement' with the consent and knowledge of Jim Conley, and thas
the eaid Oonley alweys received—a tipof B6 cents I¥om him for
suoh privilogo, and that tho——t&%d—eon&vy—wouid—romatn*on—guuzu‘”.
 '£0: said Dulton whilo he was in the baooment,;with tho under-
1‘gt}n§}F; ‘thoroughly understgod between Dultqn uga Jim Qonley
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that the said Conley would warn Dalton if defendant or anyone
else should Happen to coms along and posaibly dieturb-nclton
whtlo he was in the basement and that said Jim Conley would
-j‘lalilt‘nalton and Dalsy Hopkine to get out of the faotory withou{ e
being seon by anyone; that on one oocmsion said Dalton looked
into defendant's office, but that defendant did not see said
1 Dalton as defendant was huca at the time talking to Dalsy
! Hopkins, who had gone to the factory in ocompany with said Dalton,
' for“the purpose of drawing three dollars on her salary acoount;
| that Dalton saw in defendant's office at the time referred to, a
lady whom he had sinve learned to be Wiss Eula ¥ay Flowers,
and another woman who dreesed like add looked like a factory
—__benpléiii”ﬁﬁf—that said Dalton eaw nothing wrong going on_in the
office on the occasion referred to, &nd that there was no evideno
| that there was or had been any beer drinking or drinking of any
} kind, and that dofondant was sitting at hie desk, apparently
attending to his businesa and all other ocoupantes of the office
" aleo appeared to be attending to business, and that as soon as
Daisy Hopkins had drawn the money from her salary acocount ase
refoerred to abovs, Dalton and the Hopkine woman at once left the
factory together and Dalton never eaw defendant any mors, that if
E anyone had gained the 1uprossion from the evidence Dalton gave a
___Aﬁ___——tho—$fili—that—hu_knCﬂ‘Gf_Eﬁﬁii_iﬁ§fiiﬁggaga1nat the Oh‘r;;;;;—;;
the dofondant, that he new wants to dilabuao their minds of any
such false impresaion and fhat he wants everyons and ovorybbéy '
to know that he knows abeolutely nothing nbout or against tho ohﬁ
| Taoter of defendant..
;u ‘Defendant further shows that it was the theory of the state that
—-defendant had beon-in-the habit of using his office and the baoohr
| ment Of the National Poncil taotory for immoral purposes,-and T ‘

i the aolioitor General provod by the witnese Him conloy that
:.§o£ond§nt had been in the habit of - taking girle in his offio‘ '
: and in the basement of the faotory for inmoral purposes. The
| Soliciivr General further proved by the said Dalton that he
? knew the defendant, and Daisy Hopkins and Jim Oénloyg that he: -
had visidted the Pencil fastory throe or four or five tinos._'
f;“and had been in  dotendant(s . offlce two or three times, snd

= IppEyY 8 R
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% had boen down in the basement; that the defendant knew that he
| was in-the basement, that there would be ladies in defendant's
»I office, sometimes fwé and sometimes one; that ho visited the Pen |
? oil factory with Daisy Hopkine; that lu;d Daisy Hopkins introduoced
said Dalton to defendant in defendant'. office before Christmas;
that Daisy Hopkins 8coompanied said Dalton down to the bage-
ment where there was an old oot and etretcher; that defendant
had cooca cola, lemon and lims and beer in his office; that Daisy

Hopkins knew defendant and Dalton had seen her talking to him.

The defendant here and now offers to show and prove to the oou
all of the faota herein set forth and swears to the existence of

these facts as the truth, and asks the ocourt to investigate them

| in this extraordinary motion. Keither this defendant nor his oouﬁ—
el knew of the sxistence of Dalton until he waacﬁht upon hls trﬁal
had no knowledge nor ocould have known that he would make the
statements above outlined. They did not know that he would mdke

the statements hers made out_until-after-the-motion for new

W e T

trial wasover ruled.

The defendant further submits that the discovery of the fore-
L/going faots is material and that it is such un<§xtraord1nnry state
j of facts as would probably produce a different result on anothex
| trial and that said faots wers unknown to the dafendanf and his

oounfti)—and_tf4ina impossible to have ascertained tho'snﬁ;fby |
the exeroise of proper diligence, the faot that ghe was in poss-
; ession of the state of facts herein set forth bsing unknowm to
the dofendant and his counsel until after the motion for i new
; trial had been heard and pasged on. »

© 14-1/3. Defendant further shows that he should be granted ‘arjow
_,_trial upon the newly discovered-evidenoe—which-has—oome $0-the
[ knowledge of defendant and of hie oouhsel sinoe the original

| .follows; that the notss found by the body of ¥ary Phagan and

whioh it is admitted were written by Jim Oonley, were written -
ori waste paper found in the basement of the ﬁaotory by the body -
of ¥Ary Phagan; that on the note written oh yellow oarbon order ‘-
. blank, about § lines from the bottom of said sheet.is a faint ¢ |

3« E

|

! .

[ motion for new trial was heard and passel on and which is as
|

|
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sorawl of_the_nnmo—!Hf—Fw—Boequ*—sought‘tu‘bs‘tra-od~but
which is olearly discernible under the microscopsj that also
on said note is the date "Sept. 19090%, aléo sought to be erased
but also discermible under a powerful mioroscops, together with

the serial number "¥1018" that said sheet was a duplioate
oarbon order blank of a requisition sent to the Cotton States
‘ Belting and Supply company in September 1809, by the said H. F.
i Beoker. who waa master mechanio at the National Penoil Company Aat.
! that time, and whose business it was to seoure and obtain sup-
plies for the Pencil factory, it bveing his practice to write

out the requisition, sign it with his name and eend it by an
" apprentioce to the place from where he desired to secure the
supplies; that it was the praotioce and custom of the said Bscker—

to send the 6riginn1 requisition to the place where he secured

| the supplies and to retain a carbon duplicate copy thereof in his
office on the 4th floor of the Penoil faotory; that the said du

BTem o
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plioate requisitions were contained in pads which remained in

his office on the fourth floor of the Penoil factory; that‘frou“:r.
- the time Beoker firat entered the employ of the Penocil company,
" until about January 1, 1913, he wias allowed to obtain spppiios -
with out obtaining the sanction or authority of anyone elsa in
ths faoctory, his department being conducted entirely independens
of other departments,—and ths requisitions signed by him being
sont out and honored without passing-through any other office
of the fgotory;.that it was his praoctice to keep his pads of
duplicate requisitions in his office, and after having no use
for same, to send them down to the basement of the factory with
the other trash; that on the 37th day of Deoember 1013, the said
| Beoker left the egploy of the Pencil faotory, and that within
| a—fewweoka-thereafter his office on the fourth floor of the
faotory was clemned out and the trash, inoluding papers amd
. old pads, were gathered and taken ¢t0 the basesment and plaoced
i'on the trash pile; that the pai from whioh the sheet on whioch
| Conley wrote his second note wis among the pade that were oarried
l'¢6%a thers from Becker's office and dumped into the basement -
on the trash pile and that Conley piloked up said sheet from off
-the trash pile and wrote the aforesaid note thereon in the.
}bslqnont of the faotory. I ‘ l
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"Aprzl zeth;'lels,:thoro were no "190" order pads in the faotory,)

,Athoro were no order blanks with serial numbsrs as low as Number

__Y'__

|
|
\
|
I
|

|
1\
|
|
|

| going facts 1o material and that it is such &n extracrdinary sta

Defendant further shows that the serial number on said note
nanmely, "1018" corresponds to-the serial number of the requisity
ion made on~the Cotton States Belting and Supply by said Becker
in Sepomber 1809, the preoceding serial numbers, namely 10186,
1017 being dated September 10, 1909, and serial number 1019
the one immediately following the shest on whioch Conley
wrote, being dated October Bth, 1909, that the serial numbers
of fho order pads used at the time the murder was committed

were faxr in excess of said numbor--—--—-—ahd that at that time

1018 in any part of the factory, excepting in the b‘ffffff_ff_EE#
trash pile. -

!

Defendant fuf gher shows that none of the order pads having the
date "190" had been in the defendant's office since Jaunuary 1,
1911; that since January 1, 1911, all pads that had been used
for requisitions were printed with the date "191%; that on

exoepting on the trash pile in the basement.

Defendant further shows that it was the theory of the state
that the orime was committed on the second floor of the faotory
and proved by Conley tngﬁ the notes found by the body were writt
by Oonloy a% defendant's dictation in defendant's office on the-
-eOOnd tloor of the faotory. and that the defendant pulled the
lhoot on which said note was written from a pad lying on his do-ﬂ
in his office on the seco nd floor of the factory.

" The defendant here and now offers to show and prove to the
tourt all of the faots herein set forth and awears toc the exis-
tence of these facts as the truth and aske the court to investi-
gate them in this extraordinary motion.

" The defendant further qﬁbmit- that the discovery of the fore-

of facts. as would probabiy brodgoo a different result on another
trial and that sa1d'f:;;e wero unknown to the defendant and his .
sounsel, and it wase 1npbssihld to.. have u-ocrﬁuin.d the same by
the oxoroiso of proper diligence, the said notes having bood
oontinually 1n the pog.onaion of the Solicitor General and :

(3 é
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;nd defendant's counsel having no aocess thereto.

" 15, Defendant further shows that he should be granted a new
: >triai bedauao of newly discovered evidence of Ivy Jones, whigh
has oome to the knowledgs of the defendant and his couneel
sinoe the original motion for new-trial was heard and paseed upoJ

Upon the trial said Jones testiggzd the state as followe;

That he saw Jim Conley at the ocorner of Forsyth and Hunter
streets on April 36, 1913, in a ealoo';/betwoonono and two -
0'clook on the opposite corner from the factory; that he and
gonley went towards Conley's home at the corner of Bﬁnter nnd.D§v
streets a little after two o'ocloock. -

This witness will now testify to the following: that on
April 268th, 1913, he was employed by Walker Brothers, wholesale |

grosexrs in the Louieville and Nashville Teminal Building; that

S YT e
o St el

- he was iiloaled from his work that day at one thirty o'cloock

BRI S e o

P. ¥. and, after belng relemsed, he went at once to the corner
of Foresyth and Hunter streets to a saloon at the corner, where
he had a glass of beer; that, while he was drinking the besr
in the saloon, he did not see anyone he knew, that he did not

o e

renain in the saloon but a short time in fact, only long 5
enough to drink a glass of beer, then left the saloon by hinseltf
and walked up Foreyth street o Witohell etreet and out Witchell |-
. _strest to Davie-Streot; that he Was not joined on the way vy "
anyone, and did not meet any one he knew until he reached Davie
ntroot; and, at‘Davia street, he met Buddy Perry, a friend of
his who worked for the L. W. Rogers Grooery Company; that he
did nqﬁ neet any oné eles but Buddy Perry; that he and Buddy
Perry walked to his hqne at No. 8 Eleatiic Ave., and thereafter
went to a ball game, but nbt.togeghnr; that he did not meet'any
| ‘other man he knew while on his way with Buddy Perry from the
- corner of Bavie and Bunter streets; and that he did not mest any
other man he knew other than Buddy Perry &t his home that day., -
© The testimony of this witness Jones was introduced by the
gtate, for the purpose of oorroborsting Conley's testimony that
he 1left the faotory &t onme thirty o'clock and went to the cornex

| of Forsyth and Hunter strests, for the purpose of getting him .‘ o

-3 7.
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& drink whoro 1% is olaimed he was met by &va Jones and that Jon s
and Oonley went towards home of Oonley together.

Jonea has since toltified, and will as the defendant is
informed and believes, now testify that he met no one in eaid
saloon nor on hie way by the saloon to0 his home, exoept Buddy
Pexrry, meeting him at Davies and Hunter Streets

Neither the defendant nor his counsel had any reason to
believe that Ivy Jones was toliing_othor than the truth when he
testified to aooingiconley in said saloon, and had no- possible

; Jmeaﬁ- of knowing, until the original motion for new trial was
oYerruled, that his testimony was false and that—he had-not, in |
faot, met Conley as testified by him. 7 |
The defendant submits that the disocovery that thie witness Jo o;
will now testify as is above stated, is such an extracordinary state
"of facts as will probably produce a different regglt on another }
trial; that the testimony he will now make came to the knowledge]

A

%
kS
»
ﬁ
8
l}-‘l
b
.
¢

‘.

of this defendant and hies couneel sinoe‘tho motion for new ~
trial was passed upon, and oodld not have been discovered by thoi

Cate e
3

exeroise 0f reasonable and ordinary diligence .
168. Defendant further shows that he should be granted a new
.- trial beoause of the newly discovered evidence obtained from

¥ise Helen Ferguson, as follows, to-wit: o A
"On the Baturday preceding the date of the murder she was on

the second floor of the factory after some boxes, and Jim

|
|
Conley now in jail, but -who used to0 work at the faoctory, said t
hers "Yes, take all ths boxes you want, ¥ies Helen"; that she T
" was stooping over at the time Conley addressed herj that he kept,
getting closser to her, and made a move as though he intended to
grab her; that ehe was gerinuoh frightened and_runhawny“aa.taltmf
as possible. . .

This witness teatified on the original trial, but did not _
testify to the facts above outlines, and the defendant, nor his
counsel, had no knoilod&o,of any such state of_faotlg.norfdia
they:obiuin any 1nforn&tion that she had suoh knoﬁlodgi until
after the notion forf ‘new trial hnd been overruled.

-The oontontion of the defendant. and hts oounuol i-—%hat

J if
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| Lemmie Quinn and & boy named GCharlie had testified in the oase

,0f the dro.sihg room, with his hagg extended allowing iho'-b;ood -1
| to drop upon the floor; that Wr. Doreey then-said; "NOw, ¥r. A;Ef;*j

visit: wwwel'eéoFrank.org
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the 1ittle girl wae killed by Jim Conley, and this testimony is

material as showing his disposition towards the little girls in
the factory. '

17. Defondant further shows that he should be granted a new
trial because of the following; '

Je i. Duffy testified on the trial that he worked at the
National Pencil Factory and wae hurt in the metal department
by & out on his forefinger on' the left hand; that he went to ‘
the office to have it dressed, that it was bleseding pretty
freely and a few drops of blood dropped on the floor at the

; machine where he was hurt; but that the blood did not drop any

where else but at the machine; that none of it dropped near

the dressing room or the water coolers = o
This defendant is informed that said witness will now
‘testify the truth, which is ae follows:
That he was an employee atlﬁhe faotory during a part of 1913
and while at work there, he was injured on thg)ig!,x:tbnger'

.0f the building, 1q_the metal department; that, when he receive
thie injury, there was a vast amount of blood that ran from the
wound, a oconsiderable part of which ran on the flgor near the

machine at which he was at work, and whioh was directly opposite

of his left hand; that he worked on & maohine on the eecond floo%
|
I
|
|
t

$he;one—vﬁry*Phagan—th‘iﬁﬁféyod'on; that Le saw on various
oocasions bloody guards— such as women wear during their poriodll
in the dresming xroom, on the seoond floor, and right at the corner
of the polishing room; that in answer 1o & subpoena served upod_
him by ons Garner, he met the Soliocitor. ¥r. Dorsey, in hie
office, and that ¥r. Dorsey askod him & groit many questions
regarding the injury to his finger, how it happoned, where it-
happsned, how much blood there was, Ahd!ihut-uothod he employed |
to staunch tpe blooi} that he did very little except to answer
¥r. Dorsey's questions; #hat ¥r. Dorsey did most of the talking

leading the: conversation, that, finally, ¥f. Dorsey said that

t0 the effect that he had hurt his hand, and had stopped in front.

-

39
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Dgtfy, you know that is not trus, and you know that you were hot
in front of the dressing room at all, and that there was no blogd
| “that ran upon the floor, and that,‘aa soon as you injured your !
finger, you pronptly went t0 the office of ¥r. Frank and then toi
the Atlanta Hoepltal, where Dr. Ballinger waited on you"* ¥r, |
Dorsey then asked what it was he used to stop the blood, and
that he replied that he stopped it with a piodo of waste; that .
tor eome reason he both permlttod ¥r. Dorsey to sk and answer |
his questions for him; that he oould see precisely how Wr. Dorse
wanted him to teatify, and he did testify me suggeeted by Wr.
Dorsey; that after mature deliberation and thought, it ie plcin
to him that Lo was made to exprees himself on the witness etand in
a manner that he would not have done, had he been pormitted-to
have gone on the witness stand and testified to the facts, as
he knew and remembered them; that ﬁ; now says that when he was
injured, his hand did bleed and run upon the tin at the wmachine
he was working on, and did run upon the floor, that, during dis
conversation with ¥r. Dorsey, he, in his leading way, insisted
that the witness had gone to the office of ¥r. Frank as soon
as be had injured his hand;f;nd then went to the offico of Dr.
Ballingexr and had 1t dressed. ’

The witnees now says that it is possible, and quite probable,
that blood drOpped_qz:EZhie hand while paaling in front of the
dreseing room, and #te is not willing to etato that blood did
not drop from his hand in front of the dressing room.

_ Heither the defendant, nor his counsel had Any information or
inowlodgo that the witnese, Duffy, knew the flota as Above out-
lined, or that he would testify to the same. On the contrary,
ho had testified at the trial, ms above first outlined in this -

_ground, and neither this-defendant, mor his oounsel, had any |
knowledge that he would to-titi otherwiee and further, as next
above cutlined, unsil after the motien for new grial hed been
overrpled kxhibit. . hereto attached ars hers made a pars

. of this motion in support of the above and next above ground. B

18, Wu& ‘be-grantel a new -
trial because of the following fact, Vrs. ¥. Jatfe will testity
that she 1s personally aoquainted with the defendant and has be

' for :QQfoal JoaTe) that on the day of the 'mz:-:de'i.. Apzid 36th, 1903
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she saw Loowu—_-!ankftt-thp~oorner of Whitehall and Alabama streets

at Jacobe' corner st 1:05 P. K. Heither the defendant nor his
odunsel had any information or knowledge that this witness knew

the facts ae shown outlined or woula'?istify to the same on

. the trial; they knew nothing thereof until after the motion
| for now trial was over ruled in this oase.
The witness Conley testified that from four minutes to one

to 1:30 on the da;~of the murder, April 36th, 1913, he wap
present in the Penoil -faotory with Frlnk,/ong&gé&'in disposing
of kary Phagan's body, and the state contended strongly before .-
the jury that the interval betwsen those said two times was
employed by Frank and Conley in disposing of the body. This
witness ¥rs. Jaffe will te-tif&, is is above stated, making it_;

impossible for Frank tc have been so ehgggod at the time men.
tioned.

»

R S P, ot e

¥orris Brandon,
L+ Z. Roseer,
Re R. #rneld,

7 e BTN

Leonaxrd Haas,

o

Herbert Heas,

¥ovants Attys.
STATE OF GEORQIA,

Fulton County.

re the undersigned personklly appeared Leo W. Frank, who |
deposes and says that the faote stated in the above and foregoing
motion are just and true as they stand stated.
. .'Loo. M. Frank. -

Sworn to & subsoribed hefore me,
this April 15, 1814. ,
Wontefiore Belig, =

| Notary Public Fulton County, Ga.

<
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Read and considered. It apﬁearing to tpglooubt that notice
of the above and foregoing extraordinary motion for new trial

j. has been given to the oppoeits party as:provided by law, as set

| up in section 1091 of the Pena) Code, it is considered, ordered

} Y
" Ve. Leo ¥, Frank, pending in Fulton Superior Court.

and adjudged that thie above and foregoing motion for new trial :
be filed and made part of the record in the case of the State

i

i
|
Let the Btate of Georgia, through the Solicitor General, show |

cause before me on the 233 day of April 1614, why the above

v

* and foregoing motion for new trial should not be granted upon
each and all of the grounds therein stated; and in the meintimc
it is further oonsidered ordered and adjudged that said motionm
may be amended at any time vefore the sotual hearing that the
presenst sentence heretofore imposed upon Frank bhe and the same
ie horoby stayed and luporoéded until other and further order
of thie oourt. -

Benj. H. Hill,
Judge B. Co Ao Co

i,Dun and legal service of ths within motion and order thereon .

5_heroby acknowmledged, ocopy received.This 18 day of April, 1914.

E. A. 8tephens, .
Hugh ¥. Dorsey,

- 80l. Gen'l.

The reoitals of fact in each ground of the foregoing motion.
are yqreby @pproved as true and correct. B
¥ay 9th 1914. " "

g -  Benj. H. Bill,

Judge S. Co Ao 0.

Filed in offioe this the 16th day of April, 1814, a¥ 11 A. ¥.

John H.-Jones, D. Olk,




(st AWENDED NOTTION,)

GEORGIA, FULTON COUNTY.
" And now cones the defendant, Leo M. Frank,.and amends his ex3
raordinary motion for a new trial; and for amendment says:
(é). Becauee. of the newly discovered evidence, of J. W,
Boozer, which in substance 1s that, while collecting for
Patrick & Thompeon one of his acoounts was against Jim Conley, ngw
in jail, and connected with the Mary Phagan murder. )
On April 26th 1913, he was unable t0 get to the pencil
factory by 1:30 o'clock in the afternoon, it being his custom t#
g0 -£0 the pencil factory each Saturday by that ¢ime and get the
dollar, but he did not collect at the factory that day: However
on the afternoon of April 36th, 1913, after 4 o'clock in the
afternoon, as near as deponent ocan recollect about 4:15 O'clock
and oertainly somewhere bstween 4 and 4:30 o'olook on 3aturday’
afternoon, on April 26th, 1913, thk-said Boozer came upon and
met up with JTﬁ‘CoﬁIay_bﬁm?eters street near Castleberry stroeet;
ﬁhat he knows Jim Conley well, and that Jim Conley was, on the !
afternnon of April 26th, 1913, between 4 and 4;30'b'clock on
said Peters Street, and saild Boozer came upon him; said Jim Con-
ley wag standing leaning up agéi@st.a pole, and then and fhere
Boozer and Conley B8poke t0 eaclr Other, and had a brief conversa—
‘tion; that he aékéa Jim_pon}ey for his weekly payment of a dol—_
lar on his watch, and that Conley told him that deponent could |

+ get the money from Mr.'Frank, and that Con1e§ asked said Boozel
whether he had been by the factory for the dollar.

“{b). That he 4id not tell these facts to any one at the time
nor immediately after the lVary Phaga?_ﬂ?{?ﬁfikEEE_Eﬁiﬁ during
“the month of July, and to the best of his recollection, he
did tell these facts to Solicitor Doresy, that he did not tell
any of lawyers of Leo M. Frank. ) et '

(c). That the above ‘stated testimony is material for the
reason that Jim‘Conley was the main witnesa for the State, -~

testifying that he had an agreement with Leo ¥. Frank to

return to the factory and destroy the coxpse of Mary Phagan; but

_M ———




|

|

- —about 3 0'0lock he went to his home, some distancs from the

-

1 faotory went o sleep and forgot to come back 4o the factary;
' that hs rewmalned a?%bome-hhtil about 6 o'olock went out a 'whilr
| and then retutned ¥hd spent the night at home. '
{d). That this testimony shows that Jim Conley-was on

| Peters street between 4 and 4:30 o'clook.

?
|
|
I
|
|
i
|

i

[
)

|
I
'

(e)+ That thie teéstimony was not known at the trial, nor

until after the overruling of the motion for a new trial, nor

of his counsel. -

t
& until the 7th day of April, 1914, by Leo ¥. Frank or by either
1
\

(f). Neither Leo ¥. Frank, nor his counsel, had any opport =
unity to know this, nor had they heard, nor had any reason to |

‘suppose that the witnese J. W. Boozer, had ssen Conley, at the
’ :

' %ime and place above stated.

: (g)» This evidence is material and ought, 1f a new trial ve
; granted ., to cause a different vexrdict to be rendered upon the
‘ » .

| trialagainst Leo K. Frank.
[. . AR. R+ Arnold,
| ‘ Rosser and Brandon,
Leonard Haas,

| Herbert J. Haas.

STATE OF GEORGIA,
'FULTON COUNTY.. S

Before thq_gndggsignﬂd§mpwxsbn&}%y—appeared’Eeo’NT’Frani;_ﬁﬂa .

upon- oath deposes and says that the facts stated in the above

and As stated.

!
l
|
.
!
} and foregoing amended motion for a new trial are Just and true
!

- ' ' Leo. ¥. Frank,

.; Sworn to and egbscribed‘bequg_mg%* ' .
| thie the 33 day of April, 1914.
O W, Burke, |

| Amendment allowed and ordered filed. April 33, 1914.
. L B. Ho Hill, :
Judge B+ Ce A+ Co

Filed in office this the 4th day of kay, 1914.

John H. Jones, D..Clk.

44
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(3d AMENDNMYERT TO FOTIOUN.)

GEORGIA, FULTON COUNTY. ) RN
Now comes Leo ¥. Frank and amends his extraordinary motion
for new trial: - 5 -

Further amending said extraordinary motion for new trial
movant saye that a new trial should beé granted him because of th
material facts set forth in the affidavit of ¥rs. Maud Balley,
said ¥re., Vaud Bailey @eatifying that on April 236th, 1913,
she was living at 353 Humphries strest in Atlanta, Ga., that ak
11 o'clock in the morning or a-few minutes after that time, she

boarded a sfewarQNStreet Car and left the same at Forsyth and

¥itchell streets; that her mqgther Wrs. ¥Vay Barrett was with her J.

and after leaving the car, they both walked together to-the -

store of Alverson Brothers located on’ Forsythlstreet neaxr Witohe

street, at whioch time the witness believes was about 11:30 o'cloq

in the morning. When they reached Alverson's store that witness!
mother left her at the gtore to go to the Pencil faotofy, promié
" ing to come ¥ight back; that after waiting at the store for abou
ten mintites, witness decided to waik towards the Pencil Factory
to meet her mother; <that at arriving at the factory, the

witness, in mbﬁéawwmmme
_faatory énd went to the second floor nearthe time clocks, |

‘one of which registered fifteen minutes to twelve and the other

showéd thirteen-minutes to-twelve; that when the witness reached|

& point opposite the time clocks there was present Leo K.

Frank, a lady stenographer, Corinthia Hall, Emma Clark Freeman,

Arthur White and N¥rs Arthur White."That Emma Clark Freemen aekeﬁ,

. Br. Fraak-if -she oould use the telephone,'wherégéonuF¥aﬁkfiold,n
that she could use the 'phons, and after a short talk on the |
tphone, both M¥rs. Freemen and Miss Hall left the faotory;and

-the witness did not ‘eee then any mogg_jﬁgj,da¥4_$h&&—&aﬂ%wﬂﬁ”Vra

Freemen and uise Hall 1eft the faotory and while Arthur White an?*

his wife were standing ‘at the, foot of +the steps leading up to

- the third floor from the second floor, where»they were in con—

) versation, that the witness's mother came down the atepe referred

to qﬁd_when Bshe aan'doppﬁénﬁy{}gnding"neur the time dlookse the

P, il
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| . %0 hurry and got out with her. Witness's mother told her ‘she had

"”did‘hot‘see‘bim'again.'w;}méss_ﬁaéé‘%hat<§n about five minutes-

- -to ¥r+ Quinn and ¥r. Quinn nodded but did not speak.

www:LebFrank.org

y

mother sald: "I thought I left you at Alverson's store," and

witness replied that she was trisd wailting and told her mother

to go back to the fourth floor to get a package and would be
back as‘ﬁuiokly as poseible. Witness says she was angry and |
vexed with her mother for keeping her detained and she and her
mother talked for deveral minutes and whenAwitness and her
mother finisheﬁ talking, witness's mother went up ?he stairs; An'

thur White also went up the same stairway and ¥rs White left

the factory. Witness says that when she was again leff aléne, sh
notioced fhat the lady that she had suppossd to be the stenographer,
was gone and she did not see her any more, and witness thinke sh
muat have left the factory while she, witness, was talimg with her
mother. Witness says that at about ten (10) or twelve (13) minutes
after twelve (13) o'clock noon, she saw & young girl coms up
the stairse aﬁd walk into-¥r. Frank's office and that she paid
very little attention to the girl's face, and that after re-
maining in Vr. Frank's office some thréé_gr four minutes, the
grial went out of ¥r. Frank's office and passed on down the.
stalrway that 1o to the first floor. Witnees says the girl
has on an attraotive dfese which she thinhs was between pink
ggg_1aygnggx,nglor.and;-that~the—droaw—was—shorf’and'fﬁé_giiigi_T
was evidently young and that she was heavily built; and witness
says the girl passed right on down the stairway that led to
the firsf floor, and witness says sﬁe.did not _ses the girli
again. Witness says that just as the girl left the_building,

she saw ¥r, Frank in the outer room of his office and saw him’
diaappear;intq his private office where deponent could not and
after the girl referred to left the faotory, deponent 8 mother _
came down the staire and she and witness left ‘the faotory. Witheps
says that when &he reached the bottom of the stairs, ‘Lemnie

.

Quinn was going up the stairs very fast and witness said "howdy"

Witnese further days that she and hef\mother then went to

*ivvrﬁbﬁTE—Eiﬁre fe 10 use their'phone and oall ur. w. B, Newoomb L
works at the Swift Boap works, whioh vas then betweon twenty fiv

#6
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(35) and thirty (30) minutes after twelve (13) o'oclock noon, whe
she reached the store, the reason for knowing that it was about
‘that time being because the Swift Soap company do not permzt
their esmployees to use the 'phone after twelve thirty (13:30)
otolock, and witness knows that éhe was Just in time because

she had only a moment or two to ta;k to ¥r. Newcomb.

Witness further says that when she entered the Pencil faotory
that day, Jim Conley wae sitting on a box between the stairway
and the elevator on the first floor. Witness says that she
would not have noticed Con}?y but fog the fact that he made &
nojise with his foot against the box upon which he was sitting
which attracted her attention and caussd her to look up and seé

-him.

Witness says that she has made an affidavit to Mr. Hugh
Dorsey and further eays that if Nr. Dorsey had treated her
properly and had not abused her and cut off her story and inter
rupted her continuously, she woulu have told him exaotly the
same state of facts that she has outlined and desoribved in this
affidavit., Witness says that she wanted to tell‘vf. Dorsey all
she knew that might throw light on the investigation that he

_was conducting, but that Wr. Doreey wanted to get from her

|
{

_ evidence of conditiongthat were—mot the-facts, on account of
whioch she got mad with ¥r. Dorssey and wiﬁh his methods.
Witness further says that it.was verywevidént that Nr.
Dorsey became angry with witness, the result being that he took
only aAshort_affidavit from her, and witness says that Mr. Dor-’
sey had her Eo oonfuagd_aé thejﬁiﬁe?that“ahe oanqot at this
time recall just what ¥r. Dorsey put in the affidavit which he
}—took¥£rom her; and witnees left hip'Of!%oe and has not seen ﬂim,
' eince. . ' *
Witness further says that she makes this statement of ‘her own
free will and acoord and without any promise of rew&rd of any
kind from any person. o ‘ '
~ Wovant*submits_ that the foregoing evidence is very materialA"‘i

and vital and that the same would probably produce a different

result upon another trial of sajid 0age. Movant eays that upon th

v
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trial of-said-oage, the state insisted that Leo ¥. Frank carried
| . the deceased, Mary Phagan, baock to the metal room in the rear
of the faotory apd killed ner, whereas the testimony of this

witness shows that the said Mary Phagn went into said Frank's
office and came out and that when she oame out and went down

the steps, that Frank was still in his office. Vovant furthery

.,showe that said testimony completely repudiates the evidence of
the negro Jim Conley and odrfoboatsa to the fullest extent the
testimony of the witnesa.Lemmie Quinn, and .shows that it would
have been a physical impossibility for Frank to have taken Mary
Phgan back to the metal room and killed her at the time the state
claimed, to-wit: somewhere betwsen' twelve (123) and Ewélve .
five (12:05) o'olock. Wovant shows fhat_;his evidence was
never discoversd until after his motion for new trial was over
ruled, that he exercised all diligence to ascertain all the
faots in conneotion with hie case and that-the witness never
disclosed to either movant or his counsel or 1o anybody on his
behalf what she would testify %0 until the present moment.

¥ovant further says thét a new trial should be granted him
because of the testimony of Krs. May Barrett:-as set forth.in
her affidavit made in this casse, the said Wrs. Vay Barrett
testifying that the faots stated by ¥rs. Maud Bailey, wherever
the same related to_the said May Barrett; ere trus; the importange
of the testimony of the Qﬁid Faud BaileyAhaving'baen hereinbefore
set forth-in the ground immediately ffeoedingi_gnd the testimony
of ¥May Barrett is newly disoovered as well ase the_testimony of
¥aud Bailey and the same.is important and would produce‘a diffexd
ent result upon another trial. \

The testimony abbve s8et out oonstitutes such an éxtraordinary
state of faots and piroupptanoes'ae'would’juetify and geﬁgpd a
-newAﬁriala | _ _ I o | |

Wovant further states that he had no information or knowledge

that the said Vaud Bailey or .Nay Barrett knew or would testify

to the befose mentioned facts until the date of eaid affidavit T’ _
1

nor did his oounael-know of same ¥ovant states that he oould no
have asoertained the same by any poseibility, bhecauss movant wag

. ignoraﬁt'ofrthe fact that the said affiants knew and .would

A ]
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testify to the faots above set out, and neither movant not his
counsel ocould have diascovered the same by the exsrcise of due

diligenoe.

Rosser and Brandon,

. Leanord Haas,

H_o Je Haas;
R« R+ Arnold,

‘ Attys. for Novant.
GEORGIA, FULTOﬁ COUNTY.

Personally appeared Leo V. Frank; who upon oath deposes and
says that the facts in the above and forego?%g amehdment for new
trial are just and true as they stand.

Leo M. Frank,
S8worn to and subsoribed before me,
this 84th, day of April, 1914.
C. W. Burkse,
~ N. P. Fulton Co., Ga.

.

gstate of Georgia, ' In Fulton Superior Court,

Ve, o convioction of Murder,

"Leo ¥. Frank. Extraordinary motion for New Trial

) ~ at Maroh Term, 1914.

GEORGIA,-FULTON COUNTY.
Peraonaliy’came before the undersigned attesting offio;r,

- Leo ¥. Frank, who upon oath says that.neither‘at his original

- trial, nor at the, time of_making his originai“ﬁbtion'for new

: ,triél, nor at the time the same was oyerruled, did he have _

' any knowledge of the. faots testified to by ¥rs. ¥aude Bailey

- or Mrs}_vay Barrett, as set forth in their affidavits made in

this omse. Affiant, from. Tuesday April 29th, 1913, has been in

prison, and haé been “urable to go out and investigate the

-Lii;videﬁ&é=of*hte'oase,'and"haa'beén'oompelledfto rely .upon

others to do th# work for him. ﬁe_exercieed all possibie

A diligenqo, u§¢ér the ciroumstances, to ascertain all faots

-whiohfthroy;hny-1igh£”qbon-;?e‘iruth_or_themohargpfggg%§§$~§im:"'

|
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but had no knowledge of the facts testified to in thess affidavé%jﬁf

Leo V. Frank,
8worn to and subsnribed before me,-
th;u 33rd day of April, 1914,
Leopold Haas Jr.
- N. P. Fuiton County, Ga.,

(N. P, Seal.)

This amendment is hereby allowed and ordered filed.
This April .34th, 1914.
Benj. H. Hill,
e * Judge S. G. A C.
Filed in offiée this the 4th day of Way, 19l4.
John H. Jones, D. Clk. '

N o)
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(ORDER OF MAY 8th, 1914. )
_ The rescitals of faots contained in the grounds of the fore .
-golng motion for new trial are hereby approvec_i as true.
This 9th day of Méy, 191 4.
B. H. Hill,
Judge S.
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(ORDER S8TRIKING 3nd AVENDED ¥OTION

_ Upon motion of the defendants ocunsel the amended motion
ror new trial based on affidavite of Ragedale and Barbor is .
horowith stricken from the files of this Oourt.
This 38tk day of April 1914'1.
 Let ‘the original affidavits made by Ragsdale and Barber
~ | referred to in the petition be filed in the Clerk's Office.
" " Bemy. H. Bill,
Judge B8« Ce Ae Co
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(44h ANENDMENT TO ¥OQTION,)

" STATE OF GEORGIA

Pulton Superilar Court
VS

' " Extraordinery Motion for new'trial.
LEO M, PFRANK, .

And now somes the defendant, Leo hi. Frank, sand emends

—

his extreordinary motion heretofore mede in said ocase, and for

amendment says:

I: A new trial ought to be granted in this ocase be-
. . osuse of the newly discovered evidenoe of one Anrie Maude Carter,
whioh newly discovered evidence is set out»and appears in her
) é%davit, which is hereto atteched and marked Exhibit 4, seld
evidence fully asppearing 1in her sald affidavit, end said affidavit

~being mads & part and percel of this motion for new trial. The

>

féots and circumstsnces in this affidsvit set out, which 1s the

NPT SRR S Al TS e el

newly discovered evidence of Annie Maude Carter were unimown to
this movant at thé date of his trial and 4t the date of the over-

—ruling of his motion for new trial and was not known to him until

This date.

A
¢
¢
!

This movent &id not know this Annie Maude Carter and had
never heard of her until she made the affidavit hereto attached
marked Exhibit Ao

) This mov_.an‘t; ‘shows h_a’cj_aﬂ_e/uﬂenae_is_mateual——te%
oaaeroi}_ tbis movant for the reason that upon his triel before
the jury the medn witness aceinst him was J awes Conley, who
testified that he watohed during the time that the sald movant

~ was in oommunication with Mery Pha.gan and that after Mary Phagim

i had been xilled this Tovent called the said James-Conley to the
second floox of the faotory and engaged him, the said Conley, to -

1.3 61d this. movant in bhe oonoealment of the boly of Mery Phegan. —

N This newly discovered evidense, ExhlIbit A hereto at-.

tached, shows thot the wurderer of Mai‘y Phegen wes the sald James |

Gonley end that this movant was not the murderer of the said Mary. 1”

Phegon. : ‘ _ T R SO

. The faots and siroumstances of said Exhibit A, hereto ] o

atfaohed are suoh ext\raordinary faots end oircumstant)es a8 wmld R

NS
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' .Jubtify and demend a new trial, and if 1ntroduced before a Jury
~would produoe 8 verdlot of aoquittal for this movant. This
- movant shows that these facts set out in Exhibit A were not known
- to this movant or to mova.nt's counsel until the’ date of said af~
fidevit and could not by eny possibility heave been discovered either
by this movent or movent's counsel, for the reasons gbove set
forth, ’
- . I " (Signed) L. Z. Rosser |
Morris Brendon
" H. J, Haas
- . ’ ' | Leonaxrd Haas

. : Reuben R, Arnold

Ai:t’orne\ys for Leo M.Frank. .
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"f“'ﬁfiﬁg'ChristEEEJEEEE_i was talking with him in nis goll and he

\
|1
{
| !
|

.L

r_ fesped that he 1ied, when he said that Wr. Eraﬁk had connection

with her, and she being young and never having'hadAahybody,,heraﬂ

! héd to tear her priva%ea.dﬂa éaid he was sitting on a box in
: -

the Facory when' the girl oame: doun, that he told her Bome

visit: www:LEgdbFrank.org

EXHIBIT "A"

STATE OF GEORGIA, VS. LEO u.'FRANK.
Extraordinary motion for a new trial.

In Fulton Sumerior Court, Varch Term 1914.

Personally apreared Annie Waude Carter of 88-1/2 West Linden:.
Ave., who on oath says, that about October 7th 1913, I was
llocked up in the Fulton County jail where I saw Jim Conley.
I first met Jim Conley in the Court House in November 1913,
at the time I was sentenced to jéil. After I wae gentenced I
was we;}ﬂaquainted-with'Qqnley.and knew him well for four months
straight in jdil. I talked daily with him about all his affairs
and I asked him if he was gullty or not; and he first told me

0, that he was innocent; that God above alons knows who did
the murder, and I said if you ars not Zullty, why should yoﬁ )
worry so, and he told md\Qe was 80 near guilty, he felt lost;
that he had lost all hOpé. During Deceuber 1913, we were very
good friends in jaill, he had all confidence in°me, he would tell
me his secrets and of course I would listen. He again told me
he didn't know any thing about Vary Fagans murder and then I
told him if that was 8o, he ought to prove up his c oharaoter, :
said he would tell me the whole truth about it. I asked him
why he waited 80 long: He said" If I tsll you will you marry me®
and I told him yes. He then toid me that he really did the mur-
der of Harfugggggp, but that it was so plainly shown on ¥r.
Frank that he let it go that way: That him and Mr. Frank both
had OOnneétion with the girl, but then he dmmediately con

with the girl; and said that he had done it all alone by himself]
He bAgged me never. £o say anything about this. He said he first

choked her and after she was unconoieus he had connection

&

\6\6” -
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one had ocalled her, that she turned back and he then struck her

with his fist, knocking her down and draggé&iher back where they
put rubbers on pencils: That finding Vr, Frénk absent, he drop-
Vped her through the hole; that he then took her around by the
furhaoe starting to put her in the furnace but his concience
wouldn't let him; that he put her down there to make people
believe Newt Lee did it; that afterwards hs found a plece of
‘blank paper, tears it ih two, piocks 'up & pencil, and puts the
papsr on the c¢sllar door and writes the notes; that he first
took the notes and put them in her bosom, then he took them out

and laid them by her side. That he then took a thing they use ¢o

I
}
|
|
l
1
|
\

-
'
|

¢
{
1
|
|

open boxes +1th and pulled the staple out. of the back door, and

-

et wemt—out the door, going over on Broad street to get a glass of

beer, that he went hack t0 the Factory to make people believe

Rl 0 P

e e

! that he was innocent, but that the truth must come to light;
: that we went to save ¥r. Frank by saying he helped move the body
but that he knew that that wouldn't work. That afterwards he

went and got drunk, went home and started to leave town but
|

C el T

that he knew that that wouldn't do, 80 he stayed here to show
' that he wasn't gullty. He begged me not to say anything about -
I this, that he wanted to serve his twelve months 80 that he

t_i[g&}égﬁg,{;ﬂgj,Lhgj_JiLJma‘oou}&ﬂ¢%—get—me‘hé“WéuIH—§6"55§§ﬁ<gﬁk’y

and marry some white woman around Cincinnati.

He also told me that he kept the money he found in the purse '

- but gave the purse 0 a negro child. While I was in his Company
| he asked me to be with him and I tol# him no, that that was

what got him in jail there. He asked me that twice in my presence.

: He asked me that aeveral'times in letters he wrots me, but I simd

| _ply sent the letters back to-him; mot caring £o be in his Com =

[
pany anymore. He wrote me that he had a big hard thing waitting

for me and that I haf a big fat ass, and he wanted to get 1%
'dowﬂ to natural eize. I have not got the letters. I give them
' back to him myself. I have not ‘told this before, beocause I -
J_:iny.got outlo£~&&il~ugrch“9th,‘1914;_but”i want %o thlr“thdA

ﬂ .whqie truth about what"hej’jold'me while in:3511 and I an willa
| ing to-fake'the witness stand and pyear'ﬁo this at any time. I

haVe'50£,beeh given any monsy or gnything elas to make this ..

U

N
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‘statement and I have not been promised anything and don't ask
anything to make this statement. I am simply telling the truth

of my own free will.

Detsotives Langford, Chewing and Sturdevant took a statement

from me today. I did not tell them all that I am $elling herse
besocause I knew they were trying to get things to favor Conley
and I knew he was gullty, and that what I knew wouldn't help
him but would break his neck. Chief Langford also asked me if
Conlsy ussd his mouth on me azd I didn't say anytrning.

.Aa to.how I come to make Yﬂi@ statement, when I wag down
at 'the station house today and the Detectives asked me all
those questions, I knew what they wexrs trying to do; that they
were trying fo help Conley, and so I went right from the station

house. to Wr. Jake Jaocobe on Decatur street and told him

g TR A N AP S

sverything that had happened, and he then told me that I ought

e &7.?_';

to make a statement about it and that_is how I come to make this

statement.

Annie Vaude Carter.

e e

Sworn to and subsoribed to

-
.

“before me this 33rd, day of April 1914.
J. 0. Knight,

Notary Public, Fulton County, Georgia.
(N. P. Seal.) )
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GEORGTIA
FULTON COUNTY.
© STATE OF GEORGIA ) -
N | » Fulton Superior Court
VS, )
(
)

__Extraordinany,motion\Tor new trial,

AP,

LEO Mo "FPRANK .

Before the undersigned, personslly appeared Leo M. Frank,
who upon oath deposes and says that the facts in the shove
~ and foregoling emendment for new trial ‘are just end true, as

they stand stated.

(Signed) Leo M. Fremk —  — .

Sworn to and subsoribed befors me
this 23rd day of April, 1914.

(Signed) 0. W. Burke,
Notary Publiec, Fulton County, Ga.
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~&-BO0RGIA _
‘FULTON COUNTY,

" STATE OF GEORGIA :
- Fulton Superior Court
Vs,

A Extreordinery motion for new triel,
LEO M. FRANK, .

Personelly appeared Leo M.‘ Frank, who upon oath deposes
" and states that the facts met out and sworn to in Exhibit A here=-
t0 attached were unknown o deponent at the time of his trisl
\A beforefhe Jury in Pulton Gount,s;, Georgis, and were unknown to
this deponent until the dete of sald Exhibit A; that he didmnot
know the facts and circumstances set out in Ekhibi_t A until the
| date of cald Exhibit A and could not possibly hdve nown the
same. by the. exercise of eny manner of diligence. 7
(Sighed) Leo M. Frank.

Sworn to and subsoribed before mé
this 23rd day of April, 1914.

(Signed) CeW.Burke, . -
Not.ry Public,Fulton County ,G&.
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STATE OF GEORGIA
Vs,
- TEQ M, FRANK.,

Fulton Superior Court
Extraordinery Motion for New Trial,

G EORGIA = 2 -
FULTON GOUNTY. : : :

)

. Persohally appeared R. R. Arnold, Morris Brandon,
‘Herbert J. Haas, Leonard Hass and L. Z. Rosser, who upon oath ‘
depose and state that they did not, &t the date of the triaml, nor
unt il after the Supreme Court had affifmed the oase of Leo e
Frank have any knowledge of the faots and oclroumstances stt out

in Exhibif A, hereto attached; that these deponaﬁfs, except

* Morris Brendon, who d1d not heve active conbrol of the oase,'and
whose firm was represented by L. Z. Rosser, made diligent seaxch

to find out all about the connection of James Conle; with the

LSOV B o AT ST el
24

murder of Mary Phagan, and these deponents and neither of them had

, LY

é;
S
¢
¢
"

sny knowledge of.any of the facts end circumstances set out -in
Exhibit A, hereto attached,at thed ate of the trial of Leo M.
Frank, nor until the date of Exhibit 4, bereto.attached. These

< Beh Y

7 depbn&nts knew nothing about the facts set out in Exhibit 4

.o«
s

hereto attached , nor could they possibly havd’known the same by the
exercise of any menner of diligence. -
(Signed) LeZe.Rosser,

R.R .AIfnold

Leonerd Haas
Herbert J,Hass

Morris Brahdon

" Sworn to and subscribed before me

. MakrxypxRakiiayRettionx temn iy xRy
this 23rd day of April, 1914,

(Signed) Leo Strauss
NotarvgﬂuhlinT_Dul$on—69ua$y—G&w

’This ‘amendme 1t allowed and ordered filed this April 24th 1914.

(Signed) B, H.Hill

e 8 t —J o

1n‘off1ce ‘this the zsth day of April, 1014, -
F N Myera, D. Clk.
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(ORDER OF W¥AY 9th, 1914, )-
The reoitals of fact contained in the %ounds of % the foregoing
motion for. new trial-are hereby approved as true.

This 9th day of Way, 1914. ' /

B. H. Hil1, Judge.Sf Coe A. Co
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(Sth AMENDKENT TO ¥OTION,)

‘GEORGIA, FULTON COUNTY.

And now comes the movant, the defendant in the above stated
cause, Leo K. Frank, and amends his extraordinary motion for
. new trial, and for cause of amendment says:

l-a. Because of the newly dlscovered evidence of Georgia Denhd
| _which evidenoe so newly,diecovere@ is hereunto set..out--in ah‘;;:

fidavit hereto attached and marked Exhibit A,

The movant hereto, Leo ¥. Frank, <did not, at the date of the
original trial nor at the dame'when his motion for new trial .
was overruled, know of the facts in said Exhibit A set out; nor

| did he know that Georgia Denham would make an affidavit as set
4“1 out and shown by said affidavit; nor did he have any reason
“to knoy, nor any mean; by which he could " know, that Georgia
Denham knew and would testify to the facte set out in said

kxhibit A,

!
L
I
|
b
|
|
!

Said testimony, in said Exhibit A set out, is of +the highest

y importance to this movant, Jim Conley one of +the main witnesses
| against this mova novantletrial; testifted that he
_ was- engaged by Frank to move the body of Wary Phagan\from the
:7_ygquggggg_of the pencil factory down to the basepent.

Yovant denied, on said trial. that ¥ary Phagan was killed
in the metal room and that Conley, through ¥ovant's instigation
| oarried the body from the metal room to the basement, but con-

tended through his counsel that Conley, himself, was the slayer

of | the littlegirl, “and_that the wounds and bruises upon the"

; little girl'e body'waa made by Conley and not by movant.

|
i

' The witness Oonley admitted the washing of the shirs, ag in
@id affidavit teetiiied.xo, but alleged that the apparnnt e

| etains on the shirt were rust staina.

‘Wovant did not know, and had no Opportuhity—to—knowr‘ﬂﬁf?f‘”“J
thie witnees, Georgia Denham, would testify that Conley told

«—her~th&%—%he—etains—upon—the“ﬁhirt weré‘blood ‘stains and not— |

ez
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- ruet stains and that said stain were in fact blood staine.

Thie testimony of Georgia Denham, unknown to the movant as

aforesaid, shows that the stains upon the shirt were not rust
staine'but»yere-bldod staine, and strongly enforces and fortifies
the position of this movant that Conley was the slayer of Mary
Phagan and that, in the slaying, he was‘stained with Mary Phagan
blood. UOvantAaffirms that this testimony was likewiee unknown t
his oounsel at the date of the original trial and at the date

when the motion for new trial was overruled, and the fect that

i il

1t is 80 n wly discovered until it only came %o their attention

on the, date of the affidavit of said Exhibit A.

" AT

Movant further shows that this testimony is material and pre~|
sents such an extraordinary set of oiroumstanoea as would
and should produce a different verdict upon another trial, -
1-D. Because of the newly disco?ered avidenoe of the witneseg
Annie ¥aud Carter, which evidence is g0 newly-discovered that {

. {
it is hereunto set out in an affidavit, whioh is hereto attached:

N
v
P
s
|
[
{:-r
e
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and marked Exhibit C. - [

b

¥ovant shows that, when the body of Mary Phagan was discoverq@
in the basement of the pencil faotory, there was discovered, lyirg

near thereto, certain notes, introduced in evidence by the State|

,__Egigg_ggg_ggggg;ggn;gy_jﬁatified;were-wr%%ten~by himeelf, but at]
the direotion and dictation of this movent.
The witness Conley further testified that he could no%t
read and write good; that he oould not read a newspaper through. . -
that he tried and found that he oould not; and that there were
-littie letter like "dis-and dat" fhat he oould gﬁ&d,,but the

other thinga he could not underatand.

——————The—8tate vontended that a portion o: of the words of the notes, |

| especially The word "did" and the word "negro” showed that
Conley was not the real author of- the notesy but that moavnt
was, contending that if the negro had vritten the notes, he

" would haveé uéed'the word "done" inptead of "did® and the

-word—"migger™ Insﬁea& of “negro". It was further oontended_px

J the state that the7begro would not, immediately after murdering

—the girl, sorawl, out with great ‘pains, the notes, and that )

éz
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- that the negro Conley did use the word "did and did use the

“existance of these ietterejat the time of the trial, nor at

attention of the ocourt, exoept_in-this extraordinary motion-for

the notes themaelves-ehowedfthat they_weré conceived by a
white man. o ' -

" The letters, newly discovered and hereto set out as a bart.
and parcel of said Exhibit C, hereto atQ9ohed, show therein

the same words, the same spelling, and the samé style of

composition as appears in the notes found near the child's body

especially does it appear from these newly discovered letters

. word "negro" 1netead of the worde "done and "nigger". Even in th

very question of spelling, the notes hereto set out as a part

ing as is shown in the notes found near the little girl's body,”
Especial attention is ocalled to the spelling of the woxd “séif"
which is spelled in the. notes found by the little girl's ‘body an|
which is spelled in the lettere hereto attacked as a part of sa
kxhibit C. as * ", The number of lettere hereto attached aleo
negatives the contention of the State and of the witness Conley
that he could only write with difficulty, and demonstrates that
he oould write with facility and that he wgs a chronio letter
writer. | _ A'.
The original notes are set out in the brief of evidence

prepared in the motion for new trial, and_ the originalsfwthemeel
vea, are here to the- Gourt shown. '

Nelther movant, nor his counsel had any knowledge of the

the time his motion for new trial was overruled.
Indeed at neither of,@hid datea were these lettera in existence,
The fact that theee-lettera were in exietanoe beoame know to

this movant and his oounsel after the oase was affirmed by_LhQ

" Supreme Court, and as a result thereof it has been & o

phyeiogl impossibility that these-letters should become known td

this movant or hie oounsel until too late to bring them %0 the

new trial.

a

2

f

_and parcel of said-Exhibit T. show the same character of spell-|

The disoovory of theee lettere ie material, and preeents auoh :
extraordinary sei_of facts and ciroumstances as would justif

grant of a new trial; and movant insiste that, with these
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letters before the Court and jury, upon another trial, a verdict
would and should be rendsred in his favor.

These letters are further material by reason of their substanc
théy reéek with the vilest filth and show that they were written
by ons with the most 1oa£hsome and perverted nature, whose A
teetimony was absolutely worthlees; and whose depraved dispos-
“ition could be depanded.upon to murder this little girl.

The substance of these letterScorroborates the contention
of movant and of his coﬁnsel, that the dondition in which
the 'girl's underclothes were found is the T6BGlt of the work
of the negro Jim Conley, and of himtalone, the underclothes |
téken from the body of Vary Phagan being in the following con-
dition: ?he inside ;;Am of the drawers was _cut, not with a .
sudden rip but deliberately, by one who must have taken his own
time in doing it. The cut began at the lower right leg, continu-
ing up across the crotch and partially down the left leg. The dr-
awers, themselves, were extremely roomy. This left the little
girl fully exposed, with the exception of a knitted undershirt w#ioh
fitted next to her skin and which adhered cloaeiy to the skin.
This knitted undershirt was aiso cut, the cut starting on the lef

side, extending up about four or five inches, then extending &c-

ross the shirt to the left side. There was also a cut over one

of-the breats of the shirt, which exposed the left breast. The

_drawers; themselves, show thét tﬁay_were cut and not torn, and,
| at the oroteh, it can be seen whers the knife slipped and the
material itself wasAcut.'
The contention of the State wae not that Frank had'delibeiaté:w
ly determined to murder the girl; but,-having soﬁght familiar{tyr

;,‘wlth‘hei, either natural or unnatural, and-being refused, he '
suddenly ki;%yq_ger t0 proteot himeelf.

'The condition of these olothes, as above outlined, ehowé the
murder not to be the act of an excited and unbalanced man, buty
the leisure, ferocious conduct of one possessed of an unmtural |

passion, with time and opportunity to gratify it.

This movant shows that, had the nature of said Cenley , as

. exhibited in these letters,. been known'to'thé jury_trying_him,'

bs- o




visit: www.tB6Frank.org

“they -would not have convicted this movant upon the testimony of
such a vile oreaturs.

¥ovant insists that these letters, introduced before a jury
E——upon another trial, should and would produce a verdict of aocquittal .«
! 1-B. Because of the newly discovered evidence of Cora L. |
Leffew, whioh evidence éo newly discovered is hereunto set out
in an affidavit hereto attaohed\and marﬁéd Exhibit E.

Upon the originél trial of movant, the State contended that
Yary Phagan had been murdered in the netal room of the gecond
floor of the factory and had been carried from that place by

.movant -and Jim Conley down the elevator and placei in the

basement . ¥ovant and his counsel contended that Mary Phagan

|

. was not killed on the second floor of the pencil factory, but on
| .

f

the satreet floor thereof, by Jim Conley alone and thrown into

the basements )

»

T ST PP S T o

7T e ST

One Barrett testified, upon the trial that he found six or
eight strands of hair upon a lathe in the metal department of the.

factory, not testifying as to whose hair 1t was.

" One of the witnesses for movant, upon cross examination, )

e BT

testified that the hair found on the lathe b&gfhis man Barrett
looked like the hair of Vary Phagan,, -

i

i E—

¥ theory*that‘varv‘Phagan ‘wag killed in the metal aepartment, on

One of the Statels’ atrong contention in support of its

the second floor of the factory, was the finding of this hair

| -upon the.léthe, which_the'state contended was the hair of Vary

Pﬁigan. N -
Thié newly discovered evidence, Exhibit E, Bhows that the
ﬁ hair found upon this lathe was not the halir of ¥ary Phagan.
This newly discovered evidence is material, and preeents Buch
r~&n—extraordinary stdte of Taots as ought to produoe a verdiot
| of acquittal upon another trial. _ .
This movant did not know at the date of his trial nor until
after;the‘&ffirmaﬁoe of his oase by the Supreme Court, nor until
the date .of the affidavit Exhibit E,~that said Cora L. ﬁ;,_gf,fg.iq___,;_
“knew or wouldwﬁeetify to the fmote set out in-said.Exhibit Ev -

} Movant shows that his oouneel was likewise without knowledge, -

o é &
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until the date of said affidavit, Exhibit—E,—that-said Cora L.
‘Leffew would teostify as in.aaid—ExhiGRt E set out and could not
have asoertained suoh by exercising due diligence.

1-C. Because of the newly discovered evidence qf Georgia
Denham, which evidence so newly discovered is hereunto set out ip
aﬁ affidavit hereto attached and marked Exhibit D.

Upon the original trial of movant, the State contended that
Mary. Phagan had been murdered in the metal room of the second
floor of the factory and had been carried from that place by
" mov - ; ——_——
and and Jim Conley down the elevator and placed in the bagenment .

Moﬁant and his counsel ocontended that ¥ary Phagan was not
- killed on the second floor of the pencil factory, but on the
strc et floor fhereof, by Jim Conley alone, and thrown into the
basenent . - i '

Ons Barrett testified, upon the trial, that he found six
or elght strands 6f hair upon a lathe in the metal department of
the factory, not testifying as to whose hair it was.

One of the witnesses for movant, upon cross examination, 7
testified that the hair found on the Iathg by this man Barrett
looked liks the hair of Vary Phagan. I N

One of the State's strong contentions in support §f ite theory
that Mary Phagan wae—killed in the metal department—on the — |
seog;d floor of the faotory, was the finding of this hair upon
the- lathe, which the State contended was the hair of_wary Phagan
" Thie newly discovered evidence Exhibit F, shows that the
hair found upon this lathe was not the hair of vary Phagan. —

Thie newly discovered evidence is meterial, and presents
such an extraordinary state of faota as ‘ought to 0 produce ____l_)
a verdiot of acquittal upon another trial.

" hie movant did not know at the date of his trial, nor until

after the affirmance of his case by the Supreme Court mor until |

the date of the dffidav;t Exhibit F, that said Georgia Denham .

knew'or would testify to the iaots.set out_in Baid-EXhibi¥-#T"—*
| U0vant shows that his counsel was likewise without knowledge,

\
until the date of said affidavit, Exhiblt F, that sald
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kaenham would testify as 1n said affidavit set out, nor could they
‘4have ascertained samé by exercise of due diligenoce.
; l.-D.-Beoausé of the newly discovered evidence of Cora Lavandﬂ
. Laffew, which evidence so newly discovered is hereonto set out ip

an affidavit hereto attached and marked Exhibit B.

The movant hereto, Leo M. Frank, did not, at the date of the
original trial, nor at the date when his motion for new trial |
was overruled, know of the facts in said Exhibit B set out; nor
'oid he know that said Cora Lavander Laffew wouid make an affidavi
as 86t out and shown by said affidavit, nor did he have any
reason.to know, nor any-means-by which he could know, that Cora
Lavander Laffew knew and would testify to the facts set out in
said Exhivit B. ’

Said testimony, in said Exhibit B, set out, is of the highest
improtanoe'to this movant. Jim Conley, one of the main witnesaes
againat this movant, upon movant's trial, testified that he was
engaged by Frank to move the body of Vary Phagan from the metal
room of the perncil factory down to the basement.

¥ovant denied, on said trial, that ¥ary Phagan was killed in
the metal rooo and that Conley, through movant's iqstigation,
oarried the body from the metal room to the basement, but
contended through his couns el thét Conley himself, was the
slayer of the ttttlegirl, and that the wounds and bruiees upon

the little girl's body was made by Conley and not by movant.

. The witness Conley admitted the washing of the shiri, as in
said affidavit testified to, but alleged that the apparent
stains on the shirt were ruet stains.

¥ovant did not know, and had no opportunity to know, that this
witness Cora Lavender Leffew would testify that Conley told her_ B
_—T_
rust etalns, and_that aaid stains were in faot blood stains.
 Thie testimony of Cora Lavender, unknown .to tho hovant ae
aforesaid, shows that the stains upon the shirt wezre not rust B
stains, but blood stains, and strongly enforces and _fortifiéa thf B
position of this movant that Conley was the slayer of vary o
Phagan and that, in the slaying, he wes stained with Wary
Phagan'a blood., Movant affirma ‘that this testimony was 11kewiaeA

by .
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"~ unknown to his counsel at the date of the
original  trial and at the date when the motion for new trial
~-was overruled, and the faot that it ia so hewly digeovered until
it only came to their attention on the Jdate of the affidavit of
eaidlExhibit B and could not have been discovered by exeroiaq_r
of due diligence. | | - |
¥ovant further shows that this testimony is material, and

presents such an extraordinary set of circumstances as would

and should produce a different verdiot upon another trial,
' Rosser and Brandon,

R. R. ArnOid,

 PTTIn Ty aar

Leanoxd Haas,
Herburt J. Haas.

Attys. for Deft.

»

State of Georgia, 0. No;.Fulton Superior Court
Ve. _ — (). Conviotion of Nurder, July Term, 19

+
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i
¥
l .
[
f
{51
MYy
¢
¢

Leo ¥. Frank. 0. Extzgordinar& ¥otion for New Trial
o ). Ex%

- - e Pl

¢

R i
.

" GEQRGTI A
FULTON GOUNTY.
Before the undersigned, personally appeared Morris BrandoJ

R+ R. Arnold, Leonard Haas, Herbert J.. Haas, and-1~- 2. Rosser, -
eaoh of Wth_QQpQBQ&_ﬂnd_ﬂﬁyﬂ_ﬁB_follgw“'

_ zyat they, nor neither of them, until the date of Exhibits A

B,D.k.  attaohed to the‘amen&ed:extraordin&ry—mvttvﬁ‘fﬁf‘ﬁéw tr}al‘
this day allowed did not know of the faots set out in sald Exhibits

A B’D &nd E| : _ N

Deponenta Arnold Rosser and Herbert J. Haas, who had aotual‘

" oharge-of the-oase; themselves waﬁf‘ﬁ6‘hhg;£a¢¢o;y_&nd_made_&__;J,

personal examination of the employees of the faotory, seeking:
té-seq each and all of thé said empioyeea; and thue{ sesking

'amOQg,the employses of the faotory, theyAdid not discover and.
did noé-know until the date of said Exhibite A,B,D and E, !
‘that “Geo rgia Dekham and ‘Cora L. Laffew ‘knew ﬂﬁé\gaota sot out i%:

eaid Exhibits A,B,D and E.

X é7
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Deponents, nor neither of them, did not know of the existenoe

6t the Tettors attached to the affidavit of Annie Yaud Carter,

which is attached to the amended'extraordingiy ﬁotion for new
" trial and marked Exhibit "C", until after the case of Leo V.

Frank had been affirmed by the Supreme Court. That deponents

did not know of the existence of these letters, nor could

they have known of them by the exercise of any diligenoce.
L. -Z.Rosser,
Norris Brandon;
Herbert J. Haas,
" Leanord Haas,

Rs+ R+ Arnold.

sworn—to—andt—subsoribed before me,
this 1st day of vay, 1914, |

B, H. Hill B

Judge 3¢ Cs A+ C,

i
¢
5
¢
N
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¢

EXHIBIT A.
GEORGIA, FULTON COUNTY

State of Georgia, ' Fulton Superior Court.

Vs, Extraordinary Wotion for New Trial
Leo ¥. Frank.

[ —

Pors y appeared MWrs. (G8orgia Denham who states that_

she was employed'at the plant of the National Pencil Co., on
forsyth S8t., Atlanta, Ga. during April and May 1913 .that on a

certain day whioh affiant believes was Thurs@ay May_iet, 1913,
and'ﬁhioh wa&,thg day upon whioch James anléyfwaé—arrested in .
c-nneotion with the-muider of Vary Phagan affiantfsaw said COnIeL

. A e——

taT room—of satd ponoil 00., washing & shirt. Affidnt . |

saw salid shirt plainly and on same there was a large qgggﬁ B
“whioh looked-to affiant 1ike blood phe.a&me to be about the siggaé
a persons hand. The affiant asked said COnlay'what it wﬁe and_cgﬁ_
_ley stated thE?ﬂit-waa blood that his nose had bleadrwhenihe had|
bumpted;ﬁiéﬂhead.'hn§ ‘the said Conley attempted to demostrate to

the affiant how the blood from his noes hed gotten around on top

79 .
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of the shoulder.

" Affiant further states that she related the above facts ‘to
the deteotives who were -then working on the oase and that her
| affidavit was taken by thgm.

Affiant states that some of her associates are- Wies ¥ary
_ _ =4 Pirk. Jennie Vayfiied. Annis How. hor ‘
r

: - . Georgia X Denham
i mark

W Sworn to and subsoribed before me,
. this 30th day of April, 1914.
| J. 0. Knight,

N. P._Fulton County, Ga. - e T T ~
( N. P. Seal,)
N . Correction made before heing sworn, .

'Jv 0. Knight. -

Eula Flowers, ' .

N. V. Darley.

R A g T A e g FERP e et S

l

l

|

!

|

|

]‘ Witnesa: R Notary Public.
| |

i EXKIBIT D.
]

GEORGIA, FULTON COUNTY.

e L er T

'} State of Georgia, i , Fulton Superior Court.
I ) . .
Vs . Extratordinary Votion for New Trial. ) |
- S R

. Personally appeared Nre. Georgia Denham, who on upon

——

oath states. that she was present in the metal room at the Nationgl

Pencil Company's plant on Monday, April 38th, 1913, when some

strands of hair were found upon a certain lathe, %pd which were”
gought to be identified as the hair of Wary Phagan, deceased.
‘Affiant further states that she was well aoquainted with the

ot

_— —ﬂ&eeeasi&:ﬁifﬁ*Phagan, ~and with the oolor “of her hair,h;hd thi@fﬁw

the hair above mentioned was not thé hair of va:cy,Bhagan,.that~~J

it was entirely 00 light ih 0o0lor- to have been from the head

of the deoeaeed.'uary Phagan. That Yary Phagén's hair of an éuburn
.| hue whilethat found on the lathe was-more blonde.
_ Deponent statea that amongat those present at the time were er.
cora Lavander, R. P. Barrett, Cora Falta,_xazjorin_uaagmd,_4uank——~—¥

Jimmie vayfield, Deponent gtates some of - her asaooxatee are
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|
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|
I

i

|

i

-National Pencil Company's plant on Monday, April 28th, 1913,

_Barrett, Cora Falta, varjorie HoOord, viaa Jimmie Nayfiled. :

Mies Hary Pirk, Uisa Jimmie ¥ayfield and Annie How.
her
Georgia X Denham
, ] B mark .
8worn to and subscribed before ﬁe, '

this  30th day of Apr1;37}914. - o

[y

J+ 0. Knight, '
Notary Publioc Fulton County, Ga.
(§. P. Seal.) |
'Correbtions made beforebbeing aworn.
~Js 0. Knight,
= : Notary-Publio- . -

Witness to signature

Js Po Fyffe,
N. V. Darley. : — J
- S o= e = = = -
EXHIBIT E. ‘
GEORGIA, FULTON COUNTY Fulton Superior Court.
8tate of Georgia, -
Ve, - Extraordinary motion for new tr

Leo ¥, Frank.
e

Porsonally appeared Nrs. Cora Lavander -Leffew who upon

oath atates that she was prebenf in the metal room at the

when someAatranda of hailr were found'upon & oortain lathe, and

whioh were sought to- be identified ae the hair of Vary Phagan,

jal

deoeased. Affiant further atates that she was\\3§l aoqpainted

[ Wiy Phagan, . 1, and-with the color of her-hair,
and that the hair above mentioned was not the hair of kary

Phagan; that it was entirely too light in oolor to havo been
‘from the head of thedecoased, Affiant further states that

<
. amongst those present at the time wera'ursn “Georgia Denham, BaPa) ]

[

Affiant further states that her asaooiates are .

7’:L
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,_;2 Not&fy/Publio ~Fulton County, Ca. -

1 xnowledgeof satd-leetara and the existence of said-letters, and

www.LebPrank.org

Cora

, © ¥rs. Lavander Leffew.
| . 8worn to and subsoribed before me
| . .

this 30th day of Apr11,71914.

D. I. Vag Intyfe, Jr.

| STATE OF GEORGIA, - ' No.  Fulton Superior.Court.
' Ve, ' ~ Conviotion of Murder:'July Torm

| Leo M. Frank. -1913, Extraordinary Motion for

‘New Trial.,

Georgid, Fulton County,——

Afeing duly sworn, deposee‘and says that at the date of his
trial and at the date when hks motion for new trial was overrule
'~ he had no knowledge that the witnesses Georgia Denham and Coré L
Laffew knew the faots, or oould,ior would testify to +the facte
set out in Exhibits A,B, D and E attached to the amendment to
“the motion; that at niehter of said dates, and not until the
date of the Exhibits A, B, D and E-d}d the defgndant'know that
_EEEEE£~9§_§§lgalljnﬁﬂﬂﬁs_hadfanigknoﬁ;edge—af—thq facts1in said’]
‘exhibits outlined. ) : ;
| Deponent says ‘that he did not know until after his trial
before a'jﬁry, and after his motion for new trial had been
! over?uled, of the existenge of the letters purporting to Ve
writ%en by Jim Conley, attaohed as Exhibite ¢ t0 the amended
? extrabrdinary motion far new trial this day allowed; and the

“that Jim QOnley was the author thereof, has recently oome %o hiq
knowledge, and Was 1ot known by him uatil after the affirnance of
 ‘thi§ case in the Supreme Court. ' ' o
' - Leo v. Frank,-'
ABworn-te—&ﬂ&»subsoribed “before me,

‘this lat day of ¥ay, - 1814. o
-,J’ O. Knight1 Notary Publio, Fulton Oounty, Ga.»»~:--- =

Before the-undersigned, personally appeared Leo ¥. Frank, who

i

N. P, Sea. 73
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State of Georgia, ' No. Fulton Buperior Court. —

- Ve . Conviotion of Nurdeér; July Term,1915
Leo ¥. Frank. ' Extratordinary Motion for New Trial
| ’ \( s = e " : _.——r-——

f . .
-—f————*—T——GEOHUIKT'FUETDNAGOUNTY.

h ‘Personally appeared before the undersigned Leo V. Frank
who, being duly sworn, deposes and says that he is the defendant

in the above stated cause, and that the statements ocontained in

i the foregoing amengment t0 his extraordinary motion for new trial
E are true as thQ;_gyandAstaxed.A ‘ i
j 7  Leo N. Frank.

. | sworn to and subscribed before me,

this th? 18t day of ¥Vay, 1914.

. J. 0. Knight,

»

Notary Public Fulton County, Ga.

ST SOV AL YT T

(N« P. Seal,) ST

Ry

: "
The abbéve and foregoing amendment ie hereby allowed and
ordered filed. ' - .

o ber
.

| This Vay lst, 1914.
| B. H. Hill,

Filed in office this the 8th day of May, 1914. . |

| P == o —-
e -T———~l——r‘*~*——— = C. H. Brotherton, D. Glk.
I
|

Mo
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(ORDER OF Way 9th, 1914. )

The recitals of fact oontained in the grounds of the forégoing
sxtraordinary motion_ﬁor-_fnew‘ trial are hereby approved as true.
This "9th day of Way, 1914, _ _ ' a
| Benj. H. Hill,

_Judge 8. Cs Ay Qo




(6th ANEND NENT TO NOTTIOZN.)

GEORGIA, FULTON COUNTY.

Now oomes ﬁge_defendant Leo X, Frank, end hereby
-amends paragraph 3 of the original motion by etriking therefrom
the {ollowing wvords; "that sheg was an employee of the National
Pencil Company and was aoquaigted with Mary Phagan, and knew
the 0010F of her-hair; that she knew state's witness R. P.
Barrett, who had tsstified at the original trial that he had
found hair on a iathe on the second floor, and +that on Uonda&,,
April 28th, the said Parrett showed her the hair which he
claimed he had found on said machine, and ehe, the said
Jimmie Vayfield, now statée posltively that the halr showed
to her by the said -Barrett, and which the said Barrettvstatea
he had found on said machine, was not the hair of Vary Phagan
and that the same vas entirely too light in oolor, and was not

of the same texture as that of Wary Phagan®, and place in lieu

%
3.
3
%
v
%
.
i
5
=
L
bl
¢

of the strioken matter the following, ito-wit: "that she worked

R

at the National Pencil COmpanyifbr about ‘eight months and knew
X¥r. Frank when she saw him; .that she wae aocquainted with Mary
Phagan, and kﬁew,the color of her hair; that R. P. Barrett
wae known to her, that on Vonday, April 28, 1913, Barrett

showed her the.hﬁir he egid he had found on a 1lathing machine,
and she gave it as her-positive opinion that the hair was entire
téo light in oolor to be thé hair of VMary Phagan. -
3. Movant also moves to strike from paragraph 3 of -the
original motion the following; "that she was &n employee of the

“National Pencil Company, and was acquainted with Mary Phagan,

l
i_
$

1 anq__ﬁgﬂ_ihﬁ_aoiox~9£—herzheir1-1ﬂnrﬁiﬁﬁ"a130 knew ReP. |
- ‘Barrett and Vagnolia Kennedy, also employees of the ﬂgt}gngl;_w

4—~?encil‘00mp&ny{the sald Barrett having testified at the

| original -trial that he had found certain hair on a .lathe on

—the pecond flpoir; and the said Magnolia kennedy having
$es$4¥ied—that’the “said hair alleged to'have been found on

.i said lathe looked like Mary Phagan'e hair; that, on Uonday,
April 88th, 1913, Wagnolia Called Gora Falta's attention to said

76




|
st hair which was alleged to have been found by Barrett on-the
lathe, and the said Cora Falta states boaitivéi?’that the

“hair on eaid lathe was not the halr of Nary Phagan, and that

.
e
=t
}
|

{ the same was entirely too light in color and was not of the eame
{ toxtugd as that of kKary Phagan,,apd p1?°99 in Jieu thereof the
following; "that she was working at the Hational Pencil Co.,
for five years past; that she was aoquainted with Mr. Frank and
also R. P. Parrett, and knew Kary Phagan quite well and knew
‘the'oolor of her’hair, that, on Vonday, April 28, 1913, she was
in the pencil factory and VWagnolla Kennedy called her attentio
that R. P. Barrett was alleé%d to have found eome-haif on a

lathing machline; that, at that time, she gave 1t as her positive

opinion that the hair found on the machine was not the hairof-
Mary Phagan, as 1t was sentirely too light in color to be the hai
of Mary Phagan. The said Cora Falta now-states that she is most
positive that the hair she saw on the machine could not have

poseibly been Mary Phagan'es hailr and that the hair on the wmachi

was much lighter in color than the hair of Wary Phagan.

3. The defendant further amends paragraph 4 by striking there
from the following: "That she was an employee of the National Pen-
¢il Company, and was ac&uainted with vary Phagan, and knew the
color of her hair; that on ¥onday, April 28th,'3913, her attention__

~ was called to some hair that was alleged to’'have been found on a

~—Imthe by R. P Barrett; and that the eaid Alice Narjory McCord
states positively that the -hair on sald latlie was not the
halr of vary Phagah, and that the. same was entirely too light
in color and wae not of the same texture as that of Vary Phggan h
and places in lieu thereof the following; that on Nonday April
38th, 1913, her attention wes called to0 some hair that was on &
_ i____m;4,44£¢h5—maeh1n§:9n%xha:aanund:£loor »—6f—the—National Penoile — —
' ' Raotory; that she. examtned ‘said hair very olosely; thgﬁ_gée_&pe
' ¥ary Phagan during her time og employment at the factory and kne
+the color of her halr; and states thdt, in har opinion, the.
hair, found on the lathe ma::?Ré was not that of ¥ary Phagan,
as 1t was muoh 00 Tight to be the hair of ¥ary Phagan. .
C

7.
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4. The defendant also strikes ground number 6 of the origina]

_motion,
6. The defendant further amends by striking ground number
12 of the original motion.

6. The defendant further amends by striking from>?gf§§rqp§_}§4
the following; "that the 'said WNary Rioﬁ knows kn;ﬁé Jim Conley,
and that on April 26th 1913, at about 3:15 P. y., she saw Jim
Conley come out 6f alley imreliately in the rear of the National
Pencil Company's factory; that the said Jim Conley bought a 30
cent dinner of ¥ary Rich, who runs a restaurant on wheels facing
said alley;y that, after purchasing same, he carried same in his

”KE;E’Ehd went back to thé Aforesaid alley, In the direction
of the Pencil factory, and that the said ¥ary Rich saw no more of
~the sald Jim Conley during that day" and adding in lieu thereof,
that said Mary Rich knows Jim Conley; that on the 26th day of
April 1913, Jim Conley bought from her a twenty cent lunch at he}
lunéh stand, which was then located on Hunter Street facing the
alley which is in the rear of the Mational Pencil Company,
between Wadison Avenué and Forsyth sireet; and that she never
s aw anything more‘of Jim Conley that day.
\ ' Rogser and Bragdon,
R+ R. Arnold
H. J. Haasg,
Leagggg/Hggé; _

Deft's Attys.

This amendment allowed and ordered filed.
B.IH).Hill,
Judge S. Co A+ Co
Filed in offioce thierthe 9th day of May, 1914.

RV ¥yerey—Be Clk, T T |
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