proper motion filed a¢ the ferm at which the judg-
- ment was rendered, though neither perjury nor
frand appears from, the record.”’

We do not believe that so far as fraud or perjury are
concerned it is necessary to make the motion at the term.
However, in beadnote 3, it appears that this motion con-
gidered in Bentford vs. Shiver was filed at the ferm at
which the verdict was rendered, and the movant showed
that he was not in lache, ete. See. also the opinion of the
court on page 138. The case of

Mobley, 9 Ga. 247,

referred to, was a case under the eguitable section of the
code, and 1f we understand, as we said with reference to
the decision of Judge Hill in the Lyons .casé, the eourt, in
wntmg this opinion, 13 Ga. App., confused the law as con-
tained in the Ford case, in the 129th Ga., and the Mobley
case.

In the closing paragraph of this decision, on page 139,
however, the judge rendering the opinion says:

‘““Whether the rule would apply after the adjourn-
ment of the term at which judgment was rendered
or not, we are clear that during the term at which
it was returned the proper motion might be filed—
and the judgment might be set aside.”’

Thus it was that the court in this opinion almost made
the distinetion for whick we contend. Clearly, if the motion
then being considered in this case was one that came under
the principle set out in Mobley, Ford, Union Compress Co.,
Ayer vs. James, and other decisions, the court would have
had no doubt about such a motion being bronght subse-
quent to the term at which verdict or judgment complained
of were rendered.

‘We have several times in this brief made reference to
the fact that what 18 sometimes called a motion to set aside
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for matters extrinsic to pleadings or record, are to be liken-
ed unto, motions for new trial, and substantially are the
‘same in form and effect. *

This proposition is vartually stated in the language of
Chief Justice Warner on page 272 of the 50th Ga., Prescott
vs. Bennett. f

In this connection see:
60 (xa. 393, Dugan vs. MeGlann.

With reference to the

67 Ga. 604, Turner vs. Jordan,

it 1s only necessary fo call the court’s attention to what is
said by Judge Cobb in the Regopoulos case, 116 Ga. 597.
In other words, if that case is not taken out of the general
rule, as indicated by Chief Justice Jackson, in Dugan vs.
MecGlann, 60 Ga. 353, it is then clearly in conflict with the

earlier decisions.

6 Ga. App. 403, Hopkins vs. State.

Here the sheriff permitted the jury to disperse and the
defendant was released. On page 404 it appears that
‘““before the adjournment of the cowrt the defendant filed
a motion for a new trial, . .. and also filed a'motion for his
discharge upon the ground that he had once been placed
in jeopardy.”’

It will be noted that the court in the second headnote
says fhat this amounted to a mistrial declared without the
consent of.the defendant, under the facts obtaining.

We deem 1t unnecessary to further cite authorities be-
cause we believe that whether we are right or not the fore-
going cifations, in conjunction with what we have said,
make plain our position. ’

We will here briefly re-state the same:

BFrank could have made this point in a motion for a new
trial. He could have under the authorltles cited probably
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made it by a motion to vacate and set aside the verdiet,
had such mofion been made at and during the term, and
before he had acquiesced, ratified and wawed whatever
rights he had, and he could have made the point before an
adjudication on his original motion in this court, by habeas
COTpus.

79 Ga. 785, Daniels vs. Towers.

Having failed to timely move, he is precluded.
We do not believe that the equitable section of the Code
gave to him any right whatscever. See:

7 Ga. 422, State vs. Jones,

where it 1s sald that even the State might have a writ of
error when the<aequittal of the defendant is affected
through his fraud, or misconduet, citing 1st Chitty’s Crim-
inal Law, page 657

But if 1t should be held that it did gwe him a right,
then, as hereinbefore indicated, said rnght was coupled with
the equitable corollaries as to moving timely, not waiving
anything, efe.

03 Ga. 793, Reab vs. Sherman.
Secs. 4358-4359, Code of 1911.

‘We believe that no case will be found in the books not
in entire harmony with the position assumed by the State
i this case, and on the other hand we do not behieve that
the eontention of Frank could be entertained without doing
violence to well-established prineiples of law already defi-
nitely laid down. And we believe that while it is essential
to give every defendant all constitutional rights guaran-
teed to him when they are not waived, still we also believe
that for the good of soctety and in the interest of govern-
ment, and the due administration of the law, it is more im-
portant that there should be always timely presenta,tmn of
such quiestions as are here made, and that the movant who
seeks a strict legal enforcement of the constifntional guar-
anties should come into court, in asking protection under

~ the law, in striet conformity with the Iaw.
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We have not encumbered the record with the citation
of foreign aunthorities on this proposition because it i5 one
involving our State practice, but we will state that the au-
thorities in other jurisdictions are all to the effect that
verdicts and Judgments rendered during the term are on
a differenft footing, as to being set aside, than affer the
term. .

We pass now from the questions of procedure. . .

-4, A brief discussion of the decision of the Supreme Court of Georgié
on the merits.

It appears that the agreement of counsel that Frank
not be present at the reception of the verdiet was
made in the interest of Frank and for his protection: it
appears that the jury was polled, and polled under an
agreement with counsel when they made thetr wcm.ver

We submit that it would be 1mpossible to +find in the
books or imagine a more complete case of watver, estoppel,
ratification and acquiescence than is here presented.

We submit that it has been practically decided on prin-
ciple in every decision in the Supreme Court of G‘reorgla
and in the Court of Appeals, that the defendant is pos-
sessed of such right. If it be considered in this matter that
originally counsel would not have the right to have waived
this defendant’s presence, still if there is any such thing
in the criminal law as ratification, acquiescence and estop-
pel, it is applicable under the facts here presented.

Thegse demsmns all show that Frank was treated as have
heen all others.

The United States COurt decisions are all predlcated on
special statutes and a peculiar practice obtalning whereby
the prisoner immediately upon entering upon his trial is
taken into custody by the marshal. But it 1s very prob-
able that this eourt, were this sfill an open quesiion in this
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form, would decide the question differently. This is indi-
cated in the.case of: -

Grarland vs. State of Washington,

to be found in the U. 8. Supreme Court Advance Opinions
published 1n Pamphlet 10, April 15, 1914, page 456.

Among other things, the court, in discussing the tech-
nical proposition submitted in this case, which was analo-
gous to the proposition here submitted, says:

‘“Technical objections of this character were un-
doubtedly given much more weight formerly than
they are now.”’

Asg showing the attitude of this court toward waivers
on the part of the defendant, the following langunage is im-
portant, viz.:

~ ““He ought to have been held to have waived that
~_ which under the circumstances would have been an

unimportant formality. A waiver ought fo he con-
clusively: implied, where the parties had proceeded
as if the defendant had been duly arraigned—,’’ ete.

Hurther,

‘It would be inconsistent with the due adminis-
tration of justice to allow a defendant to lie by a.nd
say nothing as to such an objection,’’ ete.

This decision 1s also to be found n
34 Sup. Ct. 456,

and a discussion of this case will also be found in Volume
78, Central Law Journal, page 311, Pamphlet No. 18.

~ The United States Court rules are different from. Geor-
g1a’s, in that the record must show affirmatively the pris-
oner’s presence.

36 U. S. Supreme Court, 1011 (note), Lewis vs. U. S.
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The -Federal courts, in determining the guestion as fo
cases arising in the Hederal CUourt, make their own inter-
pretation, ete., but in defermining a question of due process
of law in cases arising in State courts, they apply the
State’s interpretation of the meaning of due process of law.

92 U. 8. 90 and 93 (book 23, page 678), Walker
vs. Sauvinet.

In the cases of Lewis and Hopt, cases which were cited
and probably will be again cited here, are just as much
authorities for the proposition that the presence of the de-
fendant should appear on the record as they are with ref-
erence to the proposition of due process of law.

But in the Rawlins case, in the 127th (Ga., and other
Georgia cases, the court holds that such matters do not
have to appear of record.

What is due process of law is regulated by the State,
and the Georgia authorities, which are controlling, have
on many questions held the reverse of the Unifed States

Court.

119 Ga. 395, Gawtﬂon.
51l Ga. 567, Martin.

This case recognizes the right of waiver in criminal
cases.

96 (a. 431, Tiller.

What is due process of law in the States is regulated
by the law of the State.

62 U. S. 90 and 92, Walker vs. Sauvinet.
169 U. 8. 586; 42 L. &d. 865 (2), Wilson vs. N, C.

~ Due process of law, within the meaning of the 14th Con-
stitutional Amendment, is secured if the laws operate on
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all alke, and do not subject the individual to an arbitrary
exercise of the powers of the government.

148 U. S. 657 and 662, Giozza vs. Tiernan.
136 U. 8. 436, In Re Kemmler. ~
96 TU. S. 97, Davidson vs. New Orleans.
187 U. S. 51, Turpin vs. Lemon.
110 U, S. 516.and 558, Hurtado vs. People of Cal-
1fornia.
199 U. S. 434 ; 50 L. Ed. 260 Rogers vs. Peck.
177 U. 8. 231; 44 L. Ed. 748, Louisville & Nashville
Railroad Oﬁmpa.ny VS. Schmldt

‘We will cite a few of the cases decided by the Georgia
courts where the doctrine of waiver and ratification is
recognized and applied in criminal cases.

Tn 119 Ga. 395, Cawthon, we have a cagse which sustains
the State. :

The 9th headnote is conclusive of this case.

It appears from Frank’s petition that his counsel made
a waiver of his presence. It appears that he ratified the
same and allowed the court to act upon the waiver atter he
had notice that the same had been made.

The law of Georgia is set out in the 9th paragraph of
the headnotes, and it is to the effect that before a verdict
received in the absence of the accused will be held to be
invalid it is incumbent upon the accused to show . . . that
he did dof ratify the same or allow the court to act upon
the waiver of counsel after he had notice that the same
had been made, both of which Frank did.

The opinion of Judge Cobb covers the propositions In-
volved in the instant case, and the authorties cited are
incorporated hereby in our brief. We content ourselves
with quoting the following from Judge Cobb’s opinion, to
be found on page 413, viz.:

““1t would be trifling with the court to allow 1t to
act upon a waiver thus made, and then imypeach its
action on the ground that counsel had heen guilty of
an unauthorized aect.”
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The Nolan| cases in the 53d and 556th (a. Rep., herein-
before cited, recognize and apply the doctrine of waiver.
Indeed the whole question grew out of a waiver on the part
of the counsel :.which the Court seemed to treat as valid.

The decision in the 55th Ga. 521, headnote 3, recognizes
the right of the prisoner to consent.

Able counsel representing Nolan in that case seemed
never even to have suggested for the court’s consideration
that they did not have the right to make for their chent a
waiver, -and there was no question of waiver like we have
here at all involved in this Nolan case, because it was not
contended that Nolan himself or his counsel agreed that the
verdict ‘should be returned during his absence on the day
it was rendered. The only agreement made was with refer-
. ence to what should be done with the verdict “‘that night.”
No agreement whatsoever was made that a verdiet should
be brought info court the next day, in the absence of the
defendant and his counsel, which happened, and out of which
grew these cases.

: That ; 18 & wholly diﬂ’e':reﬁt proposition from the matter
here presented.

See |
59 Ga. 514, Smith.

This recognizes his right of consent. The court is re-
spectfully referred to Justice Bleckley’s opinion on page
515.

L 4

51 Ga. 567, Martin,

recognizes the right of waiver, but says, with which posi-
tion we take no issue, that it must be ““o clear and distinct
waowwer.”’

We submit that the law as to that is correct and that
the facts involved in the case make, under the allegations
of this petfition, a very clear and distinet waiver, and an un-

38



usual -and unmistakably clear case of ratification and ae-
quiescence,

In

87 Ga. 583, Wilson vs. State,
Judge Bleckley cites the case of

F

12 Ga. 25, Wade.

-The decision in the Wilson case was right because to
use the langudge of the Judge in this opinion:

‘“There 1s nothing to indicate that it was his*in-

tention to be absent wher any material step was
to be taken in the trial.’’

This decision indicates that if there had been anything
to imndicate such intenfion it would not have been illegal.
And the Wade case, in the 12 Ga. 25, cited by Judge Bleck-
ley in this case, says, in the second headnote that it is error
to do certain things without the consent of the prisoner’s
counsel.

Thus again it would appear that as far back as the
12th Ga., similar questions were dealt with and without
any suggestion from the court that in this jurisdietion mat-
ters like this could not be waived.

In | r
96 Ga. 430, Tiller vs. State (1)

n

the decision is predicated under the facts, on the proposition
that there was no wawer, express or otherwise, either by
kemself or his coumsel,

Thus 1t would appear that the court, in 1895, recognized
the right of waiver. .

‘When the accused is on-bail, he is presumed b}:’ virtue
of his voluntary absence from the courtroom, to have waived
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his right to make any objection to the validity of the trial,
because of his absence, ete.

On principle, we submit, there is no difference, where
the defendant is on bail and is presumed to have waived
hig rights, and a case where those rights are walved when
he is in the custody of the law. It all deperds on whether
or not there was a waiver.

13 Ga. App. 440, Miller.

Headnote No. 2, in sub-paragraph 2, shows a clear case
of warver. On page 445, the Court of Appeals, cites several
decisions of the Supreme Court where the defendant waived
by his silence and failure to make fimely objection, certain
rights, and says:

““Many rights involving a fair and impartial jury
trial may be waived, either by the conduct of the
accused, or his counsel, or by their silence.”

Then fellow certain pertinent citations, and then:

‘“The accused and his counsel should not be al-
lowed to take their chances of a favorable verdict
with knowledge of an irregularity, and after losing
set up such an irregularity as a ground for a new
trial.”? |

Now if that be, as we insist it is, a sound proposition
of law, then is it not equally sound to say that where a
defendant treats a verdict as legal and binding, by a motion
for a.new trial, and again in a second effort by the nnusnal
method of an extraordinary motion, he must necessarily be
held as waiving all points which he could have made, but
failed to make?

~ In the same opinion Judge Russel says, citing a Supreme
Court decision as a.uthorlty, ‘“that one accused of crime
can waive any of his rights or all of them, and where he
remaing gilent and takes the chances . . . he cannot after. ..
ask that that right be ageorded him.?’
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And Judge Pottle, in the same case, coneurring spec-
1ally, says that this case in the 13th Ga. App. 4 18 different
from the Hopson case in 116 Ga. 90, in that in the Miller

case counsel ‘‘sat silent and for eleven hours with knowl-
edge,” efe.

In our case counsel were unusually active and vigilant
m pressing motions which dealt with the verdict as legal
and binding, except in the particulars indicated in this
application, and thus by their conduct necessarily known to.
Leo M. Frank they have in the most incontrovextible and
indisputable manner p]:ecluded their client.

136 Ga. 67, Rlchards

In this case defendant’s attorney absented himself volun-
tarily. -There was no suggestion of any waiver except the
implied waiver by the voluntary absence. Defendant was
in court, but no other counsel were appointed. The recep-
tion. of the verdiet under thoge circumstances was complain-
ed of in a motion for a new trlall but the court declined to
set the verdiet aside. '

The court gives the wrong citation in the 135th Ga. It
should be 135 (Ga. 654, Roberson.

In
129 Ga. 170, Bagwell (1)

the court uses this language: ‘“afier the consent of the
accused.”’

It is held here that where a mistrial has been properly
declared the prisoner may be again tried (see authorities
on page 174 in this Bagwell case). We submit that hardly
in the ‘history of the State ‘has it ever been imagined by
any attormey at the bhar or judge presiding that counsel
would not have the right to agree with the court to declare
a mistrial. The court would conclusively presume aunthority
to do so.

If any other doctrine than that should be established,
instead of courts relying, as they have always done and
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do now, upon the integrity of counsel representing the
defendant and upon said atiorney’s judgment to do what
18 best for the defendant, the court would establish a rule
which would necessitate tha,t the word of counsel as to the
conduct of the case would not be accepted or acted upon and
thus a law would be enforced which would not only unneces-
sarily hamper and delay the expeditious handling and dis-
position of criminal matters, but the judge would be in the
attitude of not being able to trust implicitly, as he should,
counsel in the management and direction of the case.

If the court must verify every move made by the at-
torney, the court would arouse, by consgant mqmry of the
client as to whether or not he would agree and acqulesee in
matters agreed to by his counsel, a suspicion in the client
that the court mistrusted the la,wyer in whom the prisoner
had placed his confidence, both as to his integrity and s
ability to properly look after his interest.

138 Ga. 349, Baldwin.

The court’s attenfion in this case-is called also to the
fact that the question presented was made in o motion for
new trial.

‘* 6 Ga. App. 403, Hopkins.

In this case the court refers to the fact that the irre-
gularity was without the consent of the defendant.

Clearly the court, in deciding this, were of the opinion
that if there was a waiver the resnlts announced would not

have followed.

In this case the court’s attention is called to the faet
that before the adjournment of the court a ‘motmn for a dis-
charge was made. .

. There is nothing in the
67 Ga. 653, Barton,

Whic:h ﬁrevents the State’s position being uphe}d.
42



Says the court on page 656 of this opinion—

‘“The presence of the defendant is necessary for

himself mainly m order to exercise his right to polk
the jury.’’

In
67 Ga. 510, Bonner,

nothing is decided which militates against our position, but
it will be noted that this case presented the question involved
through the medium of a motion for a new irial.

In
11 Ga. App. 30, Ezzard,

the recoxrd itseif disclosed a verdict of acquittal.
11 Ga. 630, Mitchum,

says that the attorney represents his client—and is the
substitute of his clienf. Whatever the client may do i1n the
conduct of his case therefore his counsel may do. This, 1t 1s
true, 18 merely obiter, but 1t lays down a proposition running
all through the deeisions of our Georgia courts.

70 Ga. 264, Durham (4).

Under paragraph-4, in the headnotes, 1s to be found this

language, viz: ‘“The direct walver of defendant’s counsel
was binding on him.”’

Please see authorities cited for this position by the
court, as set down on page 267.

39 Ga. 719 (6) Hoye.
This headnote 6 recognizes the right of waiver.

7 Ga. App. 50 (1), Liyons.
Tn this headnote the court says:

“‘The defendant in no manner waived either his
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own right to be present in person or his right- to.
have his eounsel present,’’ ete. |

Judge Hill, in paragraph 3, page 54, says:

‘““In this State the defendant can waive any right
guamnteed to ham by the law or the Constitution;’’
citing

Wiggins V8. Tyson, 112 G‘ra 750.
The question of waiver is mvolved in
54 Ga. 476, Fannin vs. Durden.

See the latter part of the headnote.
112 Ga. 744 (2), Wiggins vs. Tyson.

See opinion of the court, pages 749 and 750, where the
conrt says:

“One may even waive his right to a trial and enter
his plea of guilty and be imprisoned. . . . Mr. Bishop,
in his work on.criminal law, section 995, declares
there are very few exceptions to the rule that a de-
fendant in a cause may waive any right which the
law has given him, even a constitutional one. ... It
is declared In section 5 of our Penal Code that a
person, may walve or renounce what the law has
established in his favor, where he does not thereby
injure others or affeet the public interest.’?

9 Ga. App. 553, Schumpert.

In

118 Ga. 24, Hill,
the Supreme Court uses this language:

. ““We have yet to learn of a case holding that the
right (to be present at the rendition of the verdict) -
cannot be waived by the accused or his counsel.’

79 Ga. 785, Daniels vs. Towers,
44
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hasg already been cited on another question and is a very
strong cage on the proposition of waiver. ,

43 (a. 270, Deen vs. State.

The American and English Encyclopedia of Pleading
and Practice, Volume 22, page 929, paragraph C, says: That
the greater number of decisions hold that the right to be
present at the reception of the verdict may be waived by =
defendant in a criminal prosecution, and that there may be
constructive as well as actunal waiver.

It would not be profitable to cite cases mvolving an-
alogous propositions, but among others where important

rights have been wawed we wil} refer the court to the fol-
lowing: -

122 (Ga. 568, Rhodes vs. State.
81 Ga. 480, Smith.

These cases hold that 1f witnesses are allowed to give
their evidence not under oath, it is evident that the defend-
ant waives the fact that they are not sworn, *-

The jury were polled and to get this was the main reason
why the defendant should have been present.

67 Ga. 603, Barton vs, State.
H8 @a. 513, Smith.

If that be true, then it seems fo us that the doetrine of
harmless error, as contained in:

13 (Ga. App. 444,
would apply. The court in that decision says:

‘In considering the right of the accused to be
present -at every stage of the trial and to have his
counsel present, we must not lose sight of the further .
principle, equally well established, that a new trial
will not be granted on an error which manifestly
caused no imjury to the accused. It would be trifling
with justice to set aside a verdict clearly and strong-
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ly supported by the evidence, solely on the ground
that such an error had been committed by the trial
judge. To warrant such action' by the reviewing
court 1t must be mancfest that the error was pre-
judecial in character,’’ etc.

See also

135 Ga. 654, Roberson vs. State,
and see the opinion of the court on page 655.

Page 456 U. S. Advance Opinions, Garland vs.
‘Washington, Pamphlet 10.

In view of the foregoing decisions of the Supreme Court
of Georgia and the other courts, rendered previous to the
decision of the Frank case, can it be said that the decision
* of the Georgla court constituted a passing of an ex-posi-
facto law in violation of the prohibition contained in article
1, section 10, of the Constitution of the United States, as
Frank elayms in his apphecation for a writ of habeas corpus?

5. Every question presented by the application for habeas corpus
having aiready heen presented by him to the State Court and

its decision invoked and us judgmer{t rendered adverse fo
him, the principle of res adjudicata applies, and for that rea-
son alone the questions cannot be reopened here.

Let us next examine the decisions, which we conceive to
be applicable to the foregoing statement and discussion. It
18 reasonably well settled that where one i1s indicted and
- tried under an unconstitutional statute he may, even after
final trial, conviction and sentence ebtein his discharge on a
writ of habeas corpus and he may in like manner be dis-
charged under 4n indictment based upon a statute repealed
prior to the commission of the alleged offense.
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.. Moore vs. Wheeler, Sheriff, 109 Ga. 62; citing

Eix parte Siebold, 100 T, S. 371.

Kix parte Clark, Ihid, 399.

Ex parte Yarbrough, 100 U. 8. 651.
Eix parte Royal, 117 U. S. 241.

In re Ziebold, 23 Fed.-Reporter 791.
In re Tieloy, 26 Ied. Rept, 611.

In re Ah Jow, 29 Fed. Rept. 181.
In re Payson, 23 Cassas 757, 760.
¥ix parte Burnett, 30 Ala. 461.

Kx parte Rollins 80 Va. 314. -

HEx parte Rosenbiatt, 19 Nevada 439.
Ex parte Mato, 19 Tex. App. 112,
Brown vs. Duffus, 66 Iowa 193.
PFisher vs, McDirr, 1 Gray 2:
‘Whitcomb’s Case, 120 Mass. 1:18.

The Supreme Court of Georgia is thoroughly in accord
with the above proposition.

Griffin vs. Bvans, 114 (a. 65.

And yvet the last named court in the case last cited has
held that:

‘““Where the acensed npon the trial brings in gues-
tion the validity of the statute under which he has
been indicted and the point is decided against him,
then, of eourse, it becomes res adjudicate and cannot
be reviewed collateralty on habeas corpus.?’

Griffin vs. Hivans, 114 Ga. 67.
In support of the foregoing proposition we cite:
Caverly vs. MeOwens, 126 Mags. 222.

In the last headnote in the case of

I_.“_

Glasgow vs. Moyer, Warden,

. the case decided as recently as June 7, 1912, the Supreme
Court of the United States says:
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““A defendant in a eriminal case cannot reserve

. defenses which he might make on the trial and use
. them as a basis for habeas corpus proceedings to
attack the judgment after trial and verdict of gnilty:
It would introduce confusion in the administration of

Justice.”?

Mr. Justice McKenna, after disecussing several former
opinions of the court, uses this language:

‘“The principle is not the less applicable because

~ the law which was the foundation of the indictment
and trial is asserted to be unconstitufional or uncer-
tain 1n the description of the offense. Those ques-
tions, like others, the court is vested with jurisdie-
tion to try if raised, and its decision can be reviewed

like its decisions upon ofther questions, by writ of..

error. The principle of the cases is the simple one,
that if a court has jurisdiction of the case the writ
of habeas corpus cannot be employed to retry the
issues, whether of law, constitutional or other, or of

fa-ctt" ’ ’

In concluding the opinion, it is said:

441t would introduce confugion in the administra-
tion of justice if the defenses which might have been
made in an, action could be reserved as grounds of
?ﬁtack upon the Judgment after the trlal and ver-

* diet.”’?

(lastow vs. Moyer, 225 U. 8. 420, 430.

It 1s to be observed that in Glasgow vs. Moyer, this court
was dealing with a habeas corpus seeking to discharge a
prisoner held under a convietion under a United States
statute by a United States court. If dealing with such a con-
viction it be true that ‘‘it would infroduce confusion in
the administration of justiee if the defenses which might
. have been made in an action could be reserved as grounds of
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attack upon the judgment after the trial and verdiet,’’ how
much more foreeful does the proposition become when the
judgment of conviction was bad in a State court and the
application for habeas corpus is presented to a United
States Court.

‘““Wederal Courts ‘should not by habeas corpus in-
terfere with the regular course of justice in a State
court, unless in cases of peculiar nrgency.’’

Baker vs. Grice, 169 T. §S. 284.

‘““Hixcept in . . . peculiar and urgent cases, the
courts of the United States will not discharge the
prisoner by habeas corpus in advanee of a final deter-
mination of his case in the courts of the State; and,
even after such final determination in those courts,
will generally leave the petitioner to the usual and
orderly course of proceeding by writ of error from
this court. Ex parte Royall, 117 U. S. 241 ; Ex parte
Fonda, 117 U. S. 516; In re Duncan, 139 U. 5. 449;
In: re Wood, 140 U, S. 278; In re Jugiro, 140 U. S.
291; Cook vs. Hart, 146 U. S. 183; In re Frederich,
149 U. S. 70; New York vs. Emno, 155 U. S. 8%; Pepke
vs. Cronan, 155 . S. 100; Bergemann V8. Backer, 157
U. S. 658. ¥

‘Whitten vs. Tomlinson, 160 T. S. 231, 242.

‘““Upon the State courts equally with the eourts of
the union rests the obligation to guard, enforce and
protect every right granted or secured by the Con-
stitution of the United States and the laws made mn
pursuance thereof whenever those rights are involved

in any suit or proceeding before them.?’
Robb vs. Oonnally, 111 U. S..624.

Iu"Amerman and English Annotated Cases, Volume 14,
page 753, there 1s reported and annotated the case of
The People ex rel. Stead et al. vs. Superior Court.
The original report of this caseis:
234 111, 186. |
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- 'We quote from the headnotes:

‘“When"a judgment 1s approved by the Supreme
Court all questions raised by the assignment of error
and all questions that might have been so raised, are
to be regarded as ﬁnally adjudicated against the ap-

" ‘pellant or plaintiff in error, and the judgment formed

must be regarded as free from all error.’’

A

6. Where oral evidence is required to show want of jurisdiction,
habeas corpus will not discharge the prisoner.

It would make this brief too long to quote at length from
the decisions and for that reason we content ourselves with
g citation of these cases, but call attention of the court to
the interesting note on the question we are now discussing in
the report of the case in American and English Annotated
Cases, Volume 14, pages 7563, 758. |

‘“Where a prisoner is held under-a judgment" of
conviction by a court and the indiciment against him
states the case and is based on a valid existing law,
habeas corpus is not an available remedy, save for
want of jurisdiction appearing on the face of the
record of the court wherein he was convicted.’?

Daniels vs. Towers, 79 Ga. 785.

Ex parte John Parker Bronk vs. State of Flonda

43 H'la. 461.
Bray vs. State, 140 Ala. 172,

Eix parte Columbia George, 144 Fed. 985.

Ex parte Stephen, 114 Cal. 278.

In re Clarke, 66 Mass, 320.

Commonwealth ex rel. Davis vs. Lecky, 26 Am.

Dee. 37. g

and particularly 144 Fed. 985, Ex parte Columbia George.

Applying the prineiple thus ruled to the facts here, we
say that every point now raised by ¥'rank in the application
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now before the court is res adjudicata and cannot be review- |
ed collaterally on habeas corpus.

7. The writ of habeas corpus cannot be made use of to perform the,
functions of a writ of error.

It has been too frequently decided to be now open %o
question that a writ of habeas corpus cannot be made use of
to perform the funections of a writ of error.

Re Lennon, 166 U. S. 562.
Re Ekhart, 166 U. S. 481.
United States vs. Pridgeon, 153 U. S. 4:8
Reid vs. Jones, 187 U. S. 153.
Ex parte Bigelow, 113 T. S. 328.
Re Belt, 159 U. S. 40.

. Storfi vs. Mass,, 183 U. S. 138.
Re Tyler, 149 U. 8. 164.
Re Cuddy, 139 U. 8. 280.
BEx parte Terry, 128 T. S. 289.
BEx parte Kearney, 7 Weat. 38.
Re Schneider, 148 U. S. 162.
Re Debbs, 158 U. S. 564. )
Ex parte Watkins, 3 Peters 193,
Ex parte Yarbrough 110 T. S. 651.
Re Swan, 150 U. 8. 637.
Hix parte Fish, 113 U. S. 718.
Dykes vs. How:;er, 20 How. 81.
Ex parte Reed, 100 U. S. 13.
#ix parte Parks, 93 U. S. 18.
Ornealas vs. Ruez, 161 U. S. 502,
Markuson vs. Boucher, 175 U. S. 184.
New York vs. Eno, 155 U. S. 89,
Baker vs. Grice, 169 T. S, 284,
Church on Habeas corpus, 2d Ed. Secs. 356, 363.
PFelts vs. Murphey, 201 U.'S. 123.
Glasco vs. Moyer, 225 U. S. 420.

A
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8. [rregularities, no maiter how gross, will not be sufficient to
obtain a release on haheas corpus. |

It 1s equally as well settled that mere irregularities how-
ever-gross in the judgment or the proceedings npon which
the Judgment was found will not be sufficient to obtain a re-
lease on habeas corpus.

15 American and Eng. Encyclopedia of Law, 2d
Hd., page 172.

Church on Habeas Corpus, 2d Ed., paragraph 363,

Glasgo vs. Moyer, 2256 U. S. 420,

The foregoing prop osition holds good even thnugh a
consfitutional right is invoked:

Bx parte Harding, 120 U. S. 782.
Kohl vs. Lehlbad, 160 U. S.
Chureh on Habeas Corpus, 2d Ed. 364.

We next come to-a digscussion of due process of law as
applied to the instant case.-

9. A discussion of due process of law. The incorporation of the
due process clause in the Fourteenth Amendment does not re-
sult in an overturning of well-settled principles and establish-
ed usages prevailing in States, nor o deprive the States of
the power to establish other systems of law and procedure,
or alter the same at their will.

Confessedly that clause in the 5th amendment has no
application here. It is the 14th amendment which makes it
applicable. This 14th amendment transferred from the
State court to the Federal court the ultimate decision as to
the validity of all proceedings affecting life, liberty, or prop-
erty. This feature of the case was dealt with so forcibly
- and clearly by the Supreme Court of Georgia that we shall
in the main content ourselves with that part of the opinion
of Mr. Justice Hill which deals with this phase of the matter.
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‘“ Due process of law, as the meaning of the words
has been developed in .American decisions, implies
the administration of equal laws according te estab-
lished rules, not violative of the fundamental prm-
ciples of private right, by a.competent tribunal hav-
ing jurisdietion of the case and proceeding wupon
notice and hearing. The phrase is and has long been
exactly equivalent to and converfable with the older
expression ‘the law of the land.” The basis of due
process, orderly proceedings, and an opportunity to
defend, must be inherent in every body of law or
custom as soon as it advances beyond the state of
- uncontrolled vengeance.”” McGehee on Due Process
of Law, 1, citing Chicago, etec., R. Co. vs. Chicago,
166 U. S. 226 (17 Sup. Ct. 581, 41 L. ed. 979).
page 35, this same author says: ‘‘Before the pass-
age of the Fourteenth Amendment the security of
the citizens of the several States for due process of
law in proceedings by the State lay in its mnstitu-
tions alone. Even if due process was denied, the
Federal government had no. right fo interfere. The
Fourteenth Amendment changed this condition of
affairs. It made it a matter of national concern that
the State should not deny due process of law to its
citizens and to others. It gave to the United States
the right to supervise the performance of this duty,
and transferred from the State to the Federal Su-
preme Court the ultimate decision on the guestion
of the presence of due process in all proceedings
affecting life, liberty and property. But under the
amendment the authority of the Federal court is
merely to determine “whether the State by some
official action has provided due process or has failed
I that duty; and if a denial of due process appears,
it can only pronounce the proceedings void. The
power of the Federal government ordinarily ends
with that aect. Thus the primary duty of providing
for the protection of life, liberty and property by
due process of law rests sfill with the State, and the
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Fourteenth Amendment operates merely as a guar-
anty addifional fo the State constitutions against
encroachments on the part of the State upon funda-
mental rights, which their governments were cre-
ated to secure. It did not radically change the
whole theory of the relations of the State and Fed-
eral governments to each other and of both gov-
ernments to the people.”” [See United States vs.
Cruickshank, 92 U. S. 542" (23 L. ed. 588): In re
Kemmler, 136 U. S. 436-438 (10 Sup. Ct. 930, 34 L.
ed. 519).] ‘“The Federal Supreme Court has again
and again declared that when fhe highest court of
a State has acted within its jurisdicefion and in ac-
cordance with 1ts construction of the State consti-
tution and laws, very exceptional circumstances will
be necessary in order that the Iederal Supreme
Court may feel justified in saying that there has
been a failure of due process of law. ‘We might
ourselves have pursued a different course, but that
is not the test. The plaintiff in error must have
been deprived of one of those fundamental rights,
the observance of which is indispensable to the lib-
erty of the cifizen, to justify our interference. For
especlally in cases involving procedure, is it true
that ‘due process of law means law in its regular
course of administration through courts of jus-
tice.” ”’ MeGehee, Due Process of Law, 167, citing
Allen vs. Georgia, 166 U. S. 138 (17 Sup. Ct. 525,
41 L. ed. 949), which case is cited with approval in
Wilson vs. North Caroeling, 169 U. S. 586, 595 (18
Sup. Ct. 435, 42 L. ed. 865). In Rawlins vs. Georgia,
201 U. S. 638 (26 Sup. Ct. 560, 50 L ed. 899, 5 Ann.
Cas. 783), it was contended that because many law-
yers, preachers, doctors, engineers, firemen and
dentists were excluded from jury service in (eor-
gia by the jury commissioners failing and refusing
to put any of the names of the classes excinded in
the jury box, that the defendant had rights under
the Fourteenth Amendment. In delivering the opin-
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1on of the court in that case, Mr. Justice Holmes
said: ‘‘At the argument before us the not uncom-
mon misconception seemed to prevail that the re-
quirement of due process of law took up the special
provisions of the State constitution and laws into
the Fourteenth Amendment for the purposes of the
" ease, so that this court would revise the decision
of the State court that the local provisions had been
complied with. This is a mistake. If the State con-
stitution and laws as construed by the State court
are consistent with the Fourteenth Amendment, we
can go no further. The only question for us 1is
whether a Stafe counld authorize the course of pro-

ceedings adopted, if that course were preseribed by
" its constitution in express terms.”’

At the time thig brief is being prepared we have not
the benefit of a perusal of the brief to be presented by coun-
sel for appellant to this court, and we can only anticipate
his contentions of law, insofar as he presented them on
other trials wherein the same points were pressed.

It has been insisted, heretofore, in this case that in order
to measure any acfion of the court in order to see whether
it affords due process of law, we are to look to those settled

usages and modes of proceedings existing in the common

and statute law of Ingland before the emigration of our
ancestors.

Were we to use this as an 1infallible test it would-lead us
nto error. The fact that a statute denies a trial by jury

in cases where a jury irial was required at common law
affords no lack of due process of law.

Walker vs. Sauvinet, 92 U. S. é[)

French vs. Barber ASphalt Paving Co., 181 U. 8.
324. -

It has likewise been held by the Supreme Court of the
United States that, the words ‘“‘due process of law?’’ in the
Fourteenth amendment do not necessarily require an indict-
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ment by a grand jury in prosecution by a State for murder.
Hurtado vs. California, 110 T. S. 516.

The following extract from a unanimous decision of the
court delivered by Mr. Chief Justice Fuller is pertinent to
the inquiry now under discussion:

‘“But the privileges and immunities of citizens of
the Unmited States protected by the IFourteenth
Amendment are privileges and immunities arising -
out of the nature and essential character of the fed-
eral government, and granted or secured by the con-
stitution; and ‘due process of law’ and the ‘equal
protection of the laws’ are secured if the laws
operate on all alike and do not subject the individual
1o an arbitrary exercise of the powers of govern-

ment,?? -
Duucan vs. Mo., 1562 T. S. 377, 382. .

Again we quote the language of Mr. Chief Justice Fuller
Bpeakmg for a unanimous bench, as follows:

‘“As due process of law in the Fifth Amendment
referred to that law of the land which derives its
authority from the legislative powers conferred on
Congress by the Constitution of the United States,
exercised within the limits therein preseribed, and
interpreted according to the principles of the com-
mon law, so, in the Fourteenth Amendment, the same
words refer to that law of the land in each State,
which derives ifs authority from the inherent and
reserved powers of the State, exerted within {he
limits of those fundamental principles of liberty and
justice which lie at the base of all our eivil and pokhi-
fical institutions. Undoubtedly the amendment for-
bids any arbitrary deprivation of life, liberty, or
property, and secures equal protection to all under
like cirecumstances in the en;myment of their rights;

. and in the administration of criminal justice, re-
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. quires that no different or higher punishment shall
be imposed upon one than is imposed upon all for
like offenses. But it 'was not designed to interfere
with the power of the State to protect the lives,
liberties and property of its citizens, and to promote
their health, peace, morals, education and good order.
Barbier vs. Connally, 113 U. 8. 27, 31.”
In re Kemmeler, 136 U. S. 436, 448,

In the recent case of Garland vs. State of Washington,
232 U. S. 642 (34 Sup. Ct. 456), it was held that:

‘“A. conviction upon a second and amended in-
formation, after a prior convietion under the orig-
mal information had been sef aside and a new trial
egranted, was not wanting in the due process of law
guaranteed by U. S. Const., Fourteenth Amend-
ment, becanse no arraignment or plea was had upon
the second information, swhere, without raising that
specific objection before irial, the accused had made
cerfain objections to such informatfion, and was put
to a trial thereon before a jury in all respects as
though he had entered a formal plea of not guilty.”
In; delivering the opinion of the court (which was
unanimouns), Mr. Justice Day said in part: ‘‘Due
process of law, this court has held, does not require
the State to adopt any particular form of proced-
ure, s0 long as it appears that the accused has had
sufficzent notice of the accusation and an adequate
opportunity to defend himself in the prosecution.
Rogers vs. Peck, 199 U. S. 425, 435 (50 L. ed. 256,
26 Sup. Ct. Rep. 87), and previous cases in this
court there cited. Tried by this test it cannot for
a. moment be maintained that the want of formal
arraignment deprived the accused of any substan-
tial right, or 1n any wise changed the course of trial
to his disadvantage. All requirements of due proc-
ess of law in criminal trials in a State, as laid down
in the repeated decisions of this court, were fully
met by the proceedings had against the accused in
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the trial court. . . . Technica) objections of this char-
acter were undoubtedly given much more weight
formerly than they are now. Such rulings origin-
ated m that period of English history when the ac-
cused was enfifled to few rights in the prosecution
-of his defense, when he could not be represented by
counsel, nor heard upon his own oath, and when
the punishment of offenses, even of a trivial char-
acter, was of a severe and often of a shocking na-
ture. Under that system the courts were disposed
to require that the technical forms and methods of
procedure should be fully complied with. But with
mproved methods of procedure and greater privi-
leges to the accused, any reason for such striet ad-
herence to mere formalifies of trial would seem to
have passed away, and we think that the better opin-
1on, when applied to a situation such -as now con-
fronts us,” was expressed in the dissenting opinion
of Mr. Justice Peckham, speaking for the minority
of the court in the Crain case {162 U. S. 625, 16
Sup. Ct. 952, 40 L. ed. 1097], when he said (page
649) : ‘Here the defendant could not have been in-
" jured by an inadvertence of that nature. He ought
to be held to have waived that which, under the cir-
cumstances, would have been a wholly unimportant
formality. A waiver ounght to be conclusively im-
plied where the parties had proceeded as if defend-
ant had been duly arraigned, and a formal plea of
not guilty had been interposed, and where there was
no ob;lection made on account of its absence until,
as In this case, the record was brought to this court
for review. If, would be mconmstent with the due
adminisfration of justice to permit a defendant
under such cirenmstances fo lie by, say nothing as
to such an objection, and then for the first time
urge it 1 this court.””” See Trono vs. United
States, 199 U. 8. 521 (26 Sup. Ct. 121, 50 L. ed.
292, 4 Ann, Cas. 773). Authorities might he multi-
plied to the effect that if the State laws as con-
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strued hy the State courts are not inconsistent with
the provisions of the Fourteenth Amendment, that
there is no denial of dwe process of law mthm the
meaning of that provision of the I'ederal Consti-

tution.—See Record, pages 27, 28 and 29.

Speaking of ‘due process of law’ the editor of Michie
Encyclopedia of U. S. Supreme Court Rep orts in Volume
3, pages 509 and 510 says:

‘“ ‘The meaning-is that it was not intended, by the
incorporation of this provision into the constitution
of the United States, to overturn well.settled prin-
ciples and established usages prevailing in the states,
nor to deprive the states of the power to establish
their own systems of law and procedure, legislate
concerning offenses against the same, and to alter the
same at pleasure; that if was not intended to. stamp
upon our jurisprudence the unchangeableness attri-
buted to the laws of the Medes and Persians; that
while a process of law not otherwise forbidden must
‘be taken to be due process of law if 1f can show the

“sanction of settled usage both in this country and in
‘Bngland, it by no means follows that nothing else
can be due process of law. It was the characteristic
principle of the common law to draw its inspiration
from every fountain of justice, and it is not to be
assumed that the sources of its supply have been ex-
hausted. In administering these provisions of ihe
constitution, therefore, the court recognizes the faet
that the law is, to a certain extent, -a progressive
science; that while the cardinal principles of justice
are immutable, the methods by which justice is ad-
ministered are subject to constant fluctuation, and
that the constitution of the United States, which is
necessarily and to a large extenf inflexibie and ex-
ceedingly difficult of amendment, should not be so
_construed as to prevent the states from amending
" their laws to suit the changling needs of society or
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from adopting ‘such systems: of jurisprudence and
forms of procedure as they may deem best suited to
their needs and purposes.’ *’

In support of this view he cites a great number of
cases.

L

. We further quote from the same author on page 511 of
the same volume: ;

‘¢ {Nevertheless, it is stated that the answer to
- . this must be two-fold ; namely, that we must examine
the econstitution itself to see whether the law or the
. process provided be in conflict with any of its pro-
. .visions, and if not found to be so, we must look to
those settled usages and modes of proceeding exist-
ing in the common statute law of England before the
emigration of onr ancestors and which are shown not
to have been unsuited to their civil and political con-
dition by having been acted on by them after the
settlement of this country. In other words, a process
which is not otherwise forbidden, must be taken to be
due process of law, if it can show the.sanction of
settled usage both in England and in this country,
though, as previously stated, it by no means follows
that nothing else can be due process, for, as we have
just seen, the constitutional prohibitions were not
intended to restrict either congress or the states to
common-law modes and usages, or to deprive the
- states of the power to adopt, alter or amend their
own systems of law and procedure.’ ?

In support of the text the following decisions from this
court are especially pertinent:

Missouri vs. Lewis, 101 TU. 8. 22, and specially
pages 30 and 31.

Murphey vs. Mass., 177 U. S. 155, and specially-
the language used on page 163.
West vs. Louisiana, 194 U. S. 259, and the briefs
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accompanying the last named case as published
mm 48 Law Ed. of the Supreme Court, reported:
on page 969.

The editor of the Columbia Law Review, in the issue
of February, 1915, on page 166, has a note on the ‘“presence
of the defendant at the rendition of the verdict in felony
cases’’ which 18 copiously annotated. He treats it abso-
lutely as a question of procedure, and concludes the note
m these words:

““In the absence of exceptional circumstances,
therefore, the determination by the State court that
the right to be present can be waived would seem
to be conclusive of the question, especially since the
right is one which does not go to the very essence
of crimnal procedure.’’

There is also a discussion in the Central Law Journal,
of the 1ssue of January 8§, 1915, on page 29, of the conten-
{lon of appeliant that he was deprived of due process of
law because he was not present in the court when the ver-
dict ‘was rendered. The confributor of this article, a New
York lawyer, cites many pertinent authorities, and argues
strongly for the proposition that such conténtion is un-
tenable. - ’

10. Does the Fourteentr Amendment require the presénce of a de-
fendant in Court at the reception of a verdict?

We next will examine such decisions—mainly of the
Supreme Court of the United States-—as seem most perti-
nent to a solution of the question which Mr. Justice Lamar,
in his opinion allowing the appeal (see record, page 230),
says have not been decided by this court.

The first of these is the case of Hopt vs. Utah, decided
in 1884, and reported in 110 U. S. §74. It will suffice us
to quote the foreceful and pertinent comment made by the
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contnbutal to the Central Law Journal, in his article above
referred to, to-wit.: ~

““See Hurtado vs. California, supra, at page 529,
The case of Hopt vs. Utah {1884), 110 U. 8. 574, is
not an anthority for the proposition that the Four-
teenth Amendment requires the presence of the de-
fendant in court upon the reception of the verdict.
In this case the passive acquiesence of the defend-
ant to the challenging of jurors 1n his absence was
held not to constitute a waiver of a provision in the
ecriminal code of Ufah requiring that the defendant
‘be personally present af the trial.’ Furthermore,
at this time Utah was a ferritory, and the proceed-
ing took place in a court established by Congress un-
der Article 4, Section 3 of the United States Consti-
tution, ard not in a State court within the meaning of
the HFourteenth Amendment. (Cf. 1 Willoughby on
the Cﬂnstltutwn, Seatmn 161.)??

"And also the eriticism of the same case by the edltér of
the Columbia Law Review:

-¢‘Tn Hopt v. Utah, the Supreme Court declared th&t
.- 'the right to he present at every part of the proceed-
ings 1n a felony cage could not be waived, but this
wasg & decision in regard to the praectice in federal
courts, and not in reference to the powers of the
State under the Fourteenth Amendment. The court
has ‘held that the Amendment does not require of the
States an indietment by grand jury in a proseeution
for a felony, nor does it prevent trial by a jury of
elight, nor does if require that a witness be exempt
from ‘compulsory , self-incrimination, although in &
federal proceeding any of these ob;jectlons might be
successfully urged under the constitution. The more
recent decisions of the Supreme Court show clearly
that in matters of eriminal procedure the questmn of
~ due process ig largely left to the courts in the indi-
vidual States.?’. -
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‘‘Barton v. State (1881) 67 Ga. 653; Common-
wealth v. MeCarthy (1895) 163 Mass. 458, in which
the court, alluding to the defendant’s absence at the
time of the reception of the verdict, says at page 460:
‘There is no very important reason for requiring the
defendant’s presence then.’

‘“Utah at the time was a territory, and the pro-
vigions of the Constitution applicable to the federal
government in reference to trial by jury and due’
process, were construed, see Thompson v. Utah
(1898) 170 U. S. 343, 349, and not the Fourteenth

" Amendment which applies only to a State. More-
over, the Supreme Court rendered its deecision not in

* the light of the constitution, but as an appellate court
in the enforcement of a provision in the Criminal
Code of Utah, which required that the ‘defendant
must be personally present at the trial.? If is inter-
esting to note that Mr. Justice Harlan, who delivered
the opinion in the case, was overruled in most of the
subsequent leading cases in regard to his view of the
relation of  the Fourteenth Amendment to the
States.?”’

11. The pf'esence of a defendant in Court at the reception of the ver-
dict does not go to the jurisdiction of the Court.

The courts of most of the States are in harmony hold-
g that the rendition of the verdiet in the absence of the
defendant—certainly when he waived his presence—in mis-
demeanors, does not vitiate the trial, and it has likewise
been held with practical unanimity that in felonies other
than capital the defendant may waive his presence at the

moment the verdiet 1s received and that this cannot affect
the validity of the convietion.

Warren vs. State, 19 Ark. 214; 68 American De-
cisions, 214, and-the extensive annotations thereto.
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State vs. Way, 76 Kan. 928; 14 L. R. A. (N. S.),
603, and the full annotations accompanying the
report of the case in the volume last named.
KFite vs. State, 7 Ohio, par 1, p. 180; 28 Amer-
" ican Decisions, 626, and the note "accompanying
the case last cited.
Goar vs. State, 52 Ark. 289; 5 L. R. A. 832, and
note accompanymg the same.
See also Century Digesi, Vol. 14, paragra,phs
1469 ef seq., where a number of cases are cited
supporting the proposition,

]

The foregoing is not intended to be exhaustive of the
cases as to waiver of presence at the time of the rendition
_of the verdict, but they are perhaps sufficient to show that
it 18 well recognized: in nearly all jurisdictions that as to
felonies less than capital there are numerous instances
where the presence of the defendant may be waived at the
moment the verdict is received, and that such absence does
not affect the trial. In 2 numher of these cases the point
was raised not by haheas corpus but by appeal or writ
of erTor.

‘Tt is to be further noted that in many of the cases next
above referred to the waiver was made by the prisoner’s
counsel and the court holding that such waiver was effect-
ive, Appellant’s position in the present proceeding is this:
He was not personally present at the moment the verdict
was received, his absence being the result of an express
waiver by hls counsel. He contends that to receive the ver-
diet under these circumstances was not only erroneous, but
that it robbed the court of jurisdiction to sentence bhim.
He thus treats the necessity of the prisoner’s presence at
the moment of the rendition of the verdict, not as an inei-
dent of the trial merely, but as the one thmg, the absence
of which robs the eourt of jurisdiction to hold him under
~ the judgment rendered. If, as so clearly appears from the
authorities cited above, the prisoner’s actual presence at
the moment may be legally waived by his counsel in some
ingtances, it is difficalt for us to see how the same waiver
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regarded in lesser felonies as permissible, absolutely robs
the ecourt of jurisdiction when the felony is of a higher
arade, to-wit.: capital felony. TIf the actual presence of
the prisoner at the moment the jury returns the verdict
in lesser felonies is a mere incident of the trial, what 1s
it in the higher grade of the crime that transforms what
in one case is permissible, and at most an irregularity, into
such an illegal act as to rob the court of jurisdicfion, and
to be a denial to the prisoner of due process of law simply
because as in the instant case the felony is of a higher
ograde? This was an indictment for murder. It is per-
missible in Georgia for a jury to find a defendant charged
with murder guilty of a lesser offense, to-wit.: voluntary
manslaughter, involuntary manslaughter, or even a misde-
meanor. Now, under the almost unbroken line of author-
ities, if the verdiet had been for a misdemeanor, or for a
felony less than capital, the absence of the accused at the
moment fthe jury returned the verdiet (his presence being
waived by his counsel) would not vitiate it; but until the
verdict was actually published no one knew whether it
would be for a misdemeanor, small felony or capital fel-
ony; and yet learned counsel for appellant insists that it
the undelivered verdict of the jury should be one of guilly
of capital felony that such absence would not only be er-
roneous, but would render the trial nugatory—would rob
the court of jurisdiction, and would be a denial to the pris-
oner of due process of law. In other words, the identical
waiver would in the one case be good, in the other fatal,
and this distinetion would be merely on account of a differ-
ence in the grade of the felony. No such alternative result,
we respectfully submit, would ever attach to a substantial
right, and this we confidently assert shows conclusively
that such a right is & mere incident of the trial, and the
absence of the prisoner a mere irregularity at most, and
does not go to the want of jurisdiction,
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12. Waivers such as were made in this case by the prisoner’s coun-
sel are binding on the prisoner.

This guestion should turn on the authority of a pris-
oner’s counsel to make waiver for him, and rafifieation
thereof by the prisoner. As to what may be waived, and
what may not, and as to whether the court shall proceeél on
a walver express]y made by the counsel for the aceused, and
how far the accused may be bound by the waiver, we in-
sist, are merely matters of procedure which must be de-
termined by the court trying the accused. It is settled in
this State that the voluntary absence of the accused at
the time the verdict is received will not vitiate the verdict.

Cawthorn vs. State, 119 Ga. 395, 412.
Roberts vs. State, 83 Ga. 167.
Barton vs. Stafe, 67 @a. 653.

: The last :named case was cited with approval by the
Supreme Court of the United States in Diaz vs. State, 223
U. S. 442, In a well-known Georgia case Mr. Justice
Lumpkin uses this language:

§

‘“ Assuming his right to be present while the
Solicitor-General was arguing the case fo the jury,
and the accused being then present, though the pre-
siding judge was not actually aware of this fact, the
real question is: Did the failure of counsel for the
accused to call attention to the court to the faet that
the accused was not present comstitute a binding
waiver by or for him of his undoubted right to be
present.

‘“Tiller vs. State, 96 Ga. 430, 432.77

" Here the intimation is that counsel for the accused did
havé the right to make an express waiver of his presence,

So the question really turns on the authority of the

‘attorney to bind his client. If, ‘he represents his client’ if,
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‘he 18 the substitute of his client’; if, ‘whatever the client
may do in the conduct of his. cause, therefore, his counsel

may do,’ then the walver binds him
Mitechum vs. State, 11 Ga. 630.

- Note the following strong language by Chief Justice
Lompkin, of Georgia: ”

‘¢ “Was it best in the court to allow the prisoner to
be tried by a jury taken from the grand jury lisi, by
consent of both counsel for the State and the pris-
oner? (Italiecs not by the court.) We think not. And
we lay down the broad proposition that a prisoner
may waive even a trial itself and be capitally punigh-
ed upon his own confession of gunilt; he may waive
any minor right or privilege. The greater including

~ the less.’

‘“‘Sarah vs. State, 28 Ga. 576, 581.

This, be it remembered, was a ecapital case. The
walver dealt with by the Judge was a waiver by counsel too.

Mesgsrs. Rosser and Arnold made an express agreement
with the trial judge waiving the presence of their client, and
this was a waiver by the client himself under the law.

There are many statutory and constitutional rights
which Georgia affords to a person accused of crime, and we
recall none, and within the limited time at my disposal to
run down this question, I have been able to find none, which
our courts said might not be waived by counsel for the
prisoner. Hvery person accused of crime is entitled npon
demand to a list of the witnesses upon whose testimony the
grand jury found the bhill; but this is almost invariably
waived by defendant’s counsel, even in capital cases. And
the same 18 true with reference to copy of indietment. And
this ig also frue in arraignment.

. ‘. The prisoner in each instanee has the right to make a
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st&teme:ﬂt in his own behalf, and his counsel frequently
waives t]:us right, even in cap1ta1 cases. ~

It is his right to have the jury polled, but his counsel
waives this more frequently than he insists upon it.

Because of these waivers the accused i is not denled due
process of law, nor is his trial void. ,

*Penal Code, Sec, 3.
‘“Bishop Criminal Law, See. 995.
‘““Wiggins vs. Tyson, 112 Ga. 744, 750.
‘“ *1t has also been held that by virtue of a general
Tetainer, an attorney may waive mere informalities
‘and technicalities, and verifications, formal notice of
proceedings in a case, or objections to evidence or the

manner of taking 1t.’
¢4 Cye., 939, 940.

i3. ‘Frank'cgnnot repudiate the acts of his counsel.

< There is another view of this entire matter we wish to
submit to the court. Having acted on the suggestion that
ke did not wish to be personally present, and obtaining the
benefit-of the agreement and waiver, will F'rank not be per-
mitted to repudiate the action of his counsel, the same
counsel who subsequently filed a motion for a new trial in
his behalf and represented him in that motion before the
trial judge, as well as in this court? Frank did nof re-
pudiate his counsel. Can he while retaining them re-

pudiate the act of his counsel?

1 Wé quote from the opinion of Mr. Justice Lewis in the
case of Williams vs. State, 107 Ga. 721, 725, 726. -'

- ¢ 41t was held that the agreement in open court
that fhe accusation might be changed.from simplé
larceny to larceny from the house embraced the right
of the solicifor to make a good and perfect accusa-

" tion for the latter offense; and having heen made
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when the solicitor could hgve withdrawn the aceusa-
tion and presented another, it was right to allow it
to be consummated by the making of the amendment
which was objected to. It is true that was an aceusa-
tion and not an indictment, but the principle is the
same, for the statute preseribes certain means by
which such accusations shall be framed; for instance,
that they shall be found upon the affidavit of a
prosecutor; and if an agreement in open court will
dispense with such formalities in 'the case of an ac-
cusation, we do not see why the same ruie will not
apply to an indictment. We theréfore think that
even if the alleged defeet in this indietment had not
been observed until after trial, it was then foo late for
the defendant to make the objection. But in this case
counsel for defendant not only knew of the defect be-
fore pleading to the merits, but actually waived it for
the accommodation of the defendant himself, con-
sented for the solicitor to fill in the names of the
grand jurors, which was accordingly done, and went
to trial or his plea of not guilty. When he pleaded,
therefore, the record was perfect on its face. As this
court has said in the case of Lumpkin vs. State, 87
Ga. 517, ‘It is not seund practice for counsel to
remain silent, take the chances of acquittdl for his
client, and then, after conviction, urge the juror’s in-
competency as a ground for setting the verdiet aside.’
Much less would it be sound practice to allow
counsel to waive & defect for his own convenience,
take the chances of an aequittal, and then, after con-
viction, urge such defect as a reason for setting aside
the verdict. Hodge vs. State, 39 Ga. 719. The
principle cannot be expressed in stronger langmnage
than the following from the decision in Sarah vs.
State, 28 Ga. 576 (2): ‘As the prisoner may waive
even a trial itself, and be capitally punished upon his
own confession of guilt, he may waive every other
right or privilege. The greater includes the less, or
the whole paris.! ~ :
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. ' 'Who was in best position to decide this gquestion, Frank.
or his counsel? Who could best protect him, his counsel or
himself? Was he condueting his trial in person or by
trained, efficient and able counsel who had his best interests
at heart? Was it not within their provinee and their right
and their duty to make this waiver, and having made it, 1s
it not binding or Frank? i.

This we again say 1s the duty of the client and comes
within bis powers.

‘“ ‘It is not foreign to the subject to say that it is
the duty of counsel to guard, by the most serupulous
propriety of demeanor, in the conduct of a cause, the

. dignity and honor of the profession. Connected as it
i8, most intimately, with the administration of jus-
tice, it should be protected most vigilantly from fall-

" ing into popular disrepute. It ought, as I verily be-
lieve it does, to command the respeet of the wise, and
the reverénce of the good. Power and place—hered-
itary wealth-—stupidity in high social position, and
even genius, pandering to a popular taste for carica-
ture; jealous of the power which it wields upon gov-
ernments, have laboured to degrade it. Still in this

country and in England, if no where else, the bar is
- the ladder upon which men mount to distinction; the
lawyer is the champion of popular rights; the class
to which he belongs is more influential than any
other; and counsel, yes, feed counsel, is indispensable
to a fair and full administration of justice. When
. learning and character; and practiced skill, and elo-
quence, and enthusiasm, chastened by discretion, are
enlisted in bhehalf of the litigant, he may rest assured
that he holds in his counsel the very best guarantee
against all forms of wrong and oppression in the
administration of the law. It is true, that he is paid

.- for his services—and what of that? Are not princes
and premiexs, presidents and priests also paid? One
thing never yet. was bought with money, and that is
the soul-engrossing identification of counsel with his
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chent. It is gratuitous bestowal of his sympathy,
drawing forth the masterly powers of his genius and
the rich treasures of his learning, that msgkes the
great lawyer, the honored and influential citizen. The
approval of conscience and the respect of good men
are his reward; far richer than the stipulated fee of
these days, or the honorarium of the Roman advo-
cate. If I thus magnify the office.of the counsel, it is
for the purpose of saying that its very importance
makes indigpensable the exclusion of the habif which
we now condemn. But I proceed, claiming the indul-
gence on account of these general remarks, of the
critical professional reader, “to test the rile wé lay
down by strictly legal conmderatmns That rule is,
that it is contrary to law for counsel to comment
upon facts not proven. He represents his client—
he is substitute of his client; whatever the client may
do in the conduct of his cause, therefore, his eounsel
. may do.’

‘ Mitchum vs. State, 11 Ga. 615, 629, 630.”’

14 The Supreme Court of the United States will not grant the
relief asked by ‘Frank in this application in view of what has
heretofore taken. place in the Supreme Court of Georgia and
by the Supreme Court of the United States in denying him a
writ of error.

~As bearing directly on the question of whether this
court will grant the relief asked by Frank in this application
1n view of what has heretofore taken place in the Supreme
Court of Georgia and by the Supreme Court of the United
States in denymg him a wiit of errox, we rely upon the case
"0of Duncan vs. Missouri, from whmh we quoted a moment
ago, the proposition contended f or being sucecinctly stated
“1n the syllabus in 152 U, S,, page 378, as follows:

“To give this court jurisdiction over-a judgment
of the highest court of a State, the title, right, privi-
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lege or immunity relied on must be specially set up
and claimed at the proper t{ime and in the proper
way, and the decision must be against it.”’

We also rely upon the proposition stated in the decigion
in Rogers vs. Peck, 199 U. 8., page 425, to-wit.:

““Tt is only where fundamental rights, speecially
secured by the federal constitution, are invaded, that
the federal courts will interfere with a State in the

. administration of its law for the prosecution of
crime, and it will not be presumed that if the freedom
of a person properly convicted of murder and sen-
tenced to death is improperly restricted that the,
State authorities will not afford the necessary relief.
. . . Due process of law, guaranteed by the Four-
teenth Amendment, does not require a State to adopt
a particular form of procedure, so long as the aceused
has had sufficient notice and adequate. opportunity
to defend himself in the prosecution, and the State
may determine, free from federal interference or
control, in 'what courts crime may be prosecuted and
by what courts the prosecution may be reviewed.’’

B We invoke the court’s consideration of the case of
Spencer, 228 U. S. 662, in which the Supreme ‘Court of the

Untted States ruled:

‘‘Hederal courts will not grant relief by habeas
corpus on constitutional grounds fo persons im-
prisoned under a conviction in & State court, where
the petitioners failed to raise such questions either

. 'when they were brought up for sentence or on appeal
to an intermediate appeliate court, or by their un-
successful petition to the highest tribunal of the State
to allow an appeal to that court.”’
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15. The Supreme Court of the United States will not permit Frank
to do by indirection that which it already has held Frank
couid not do directly.

We submat thaf this application for habeas corpus is
but an effort to do by indirection what this court has al-
ready held Frank could not do directly, 1. e., iave the Sn-
preme Court of the United States to review the action ¢f
the Supreme Court of (teorgia in declining to give Frank
his: hiberty for the reasons stated in his application.

As early as 1822 the Supreme Court of the Umited-—
¢ States in the case of Ex parte Kearney, speaking through
. Mr, Justice Story (the case being 20 U. S. 38, 42), says:

‘‘1f every party had the right to.bring before this
court every case in which judgment had passed
against him for a erime, or misdemeanor or felony,
the courts of justice might be materially delayed and
obstructed and in some cases totally frustrated.”’

" If then this court cannot directly revise a judgment of
' the Cireunit Court in a criminal case, what reason is there
to supypose that it was mntended 'to vest 1t with, the anfhority

to do 1t indirectly.

In Ex parte Blgelow, the Supreme Court of the United
States, in 113 U. 8., page 328, Mr. Justice Miller, delivering
the opinion of the court said:

‘It may be confessed that it is not always easy to
determine what matters go to the jurisdiction of the
courts, so as to make its action when erroneous a
nullify, but fhe general rule is that ‘when the court
has jurlsdmtmn by law of the offemse and of the
party who is S0 charged, 1ts Judgments are not nulli-
ties. There are exceptions to this rule but when they

.~ are rehed on as foundations for relief in another
proceeding they should be clearly found to. exist. . . .
We are of the opinion that what was done by that
court was within its jurisdiction, that the question
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thus vaised by the prisoner was one which it was
competent to decide, which it was hound to decide,
and decision was the exercise of jurisdiction.’’

As early as 1830, in 3d Peters, 28 U. S. 193, the case of
Ex parte Tobias Watking is an authority for the proposition
that a decision by the court of a question as to its jurisdie-
tion is itself exercise of its jurisdiction, and should the
court in the first instance reach an incorrect conclusion it
cannot be treated as void as having been rendered by &
court having no jurisdiction. The proposition finds full
support in the syilabus on page 193, and again in the argn-
ment of Mr, Chief Justice Marshall on page 202. i

16. The Supreme Court of Georgia had jurisdiction to determine
whether Frank’s counsel could waive his presence, and even
if this Court should think that ruling error, habeas corpus
cannot correct it.

In the case of Ex parte William Belt, the Supreme
Court of the United States held:

‘“Where the court below had jurisdiction to defer-
mine the validity of an aet which authorized the
waiver of a jury, and to decide whether the record of
a conviction before a judge without a jury where the
prisoner waived trial by jury according to statute
was legitimate proof of a first offense, this court can-
not review the action of that court in this particular
on habeas eorpus.’’

" In the opinion Mr. Chief Justice Fuller says:

“In Hallinger vs. Davis, 146 U. S. 314, 318, 1t was
said by this court: ‘Upon the question of the right of
one charged with crime to waive a trial by jury, and
elect to be tried by the court, when there is a positive
legislative enactment, giving the right so fo do, and
conferring power on the court to try the accused i
such a case, there are numerous decisions by State
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courts, upholding the wvalidity of such proceeding.
Daily vs. State, 4 Ohio St. 57; Dillingham. vs. State,
5 Ohio St. 280; People vs. Noll, 20 Cal. 164; State vs.
Worden, 46 Cmm 349, 33 Am. Rep. 27; State VS.
Albee, 61 N. H. 423, 428, 60 Am. Rep. 325 *  And see
Edwards vs. State, 45 N. J. L. 419, 423; Ward vs.
People; 30 Mich. 116; Connelly vs. State 60 Ala. 89,
31 Am. Rep. 34; I&Iur]_:)hj:r vs. State, 97 Ind. 579;
State vs. Sackett 39 Minn. 69; Lavery vs. State, 101
Pa. 560; League vs. State, 36 Md. 257, cited by the
Court of Appeals ”

Bix parte Wilham Beit, 159 U. S. 97.

The case from which we last quote was habeas corpus.
‘Petitioner was imprisoned under a sentence of the Supreme
Court of the District of Columbia. The court decided that
the Supreme Court of the Distriet had jurisdietion and au-
thont'y to determine the validity of the act which authorized
the waiver of a jury and hence that the Judgment of convic-
tion was not void for lack of jurisdiction in the court.

In the case presented here now by appellant we submit

that the courts of Georgia had jurisdiction and auwthority to

determine the effect of the previous decisions of the Su-
preme Court of which the Georgia courts base their rulings
on the several matters complained of by Frank in this ap-
plication. The Supreme Court based their ruling on decis-
ions which under the Code of Georgia have the effect of
statutes.

See. 6207 (Civil Code of Georgia). ‘‘ A decision rendered
by the Supreme Court prior to the first dey of January,
1897, and concurred in by three judges, or justices, cannot
be reversed or materially changed except by the concur-
rence of at least five justices. Unanimous decisions render-
ed after sald datfe by a full bench of six shall nof be over-
ruled or materially modified except with the-concurrunce of
six justices, and then after argument had in which the
decision, by permission of the court, is expressly questioned
and reviewed; and after such arguwment, the court in its
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declmons shall state distinetly whether it affirms, reverses, or
changes such decision.*’

F

17. The action of the Court in permitting Frank’s counsel to waive
his presence, if erroneous, was a mere irregularity in the
matter of procedure, and certainly habeas eorpus cannot avail
to dischavge the prisoner.

\ In a Minnesota case it was held that:

‘“Where upon the trial-of an indictment ‘the trial
court had jurisdiction of the person of the defend-
ant no inquiry can be had under a habeas corpus
as to whether the relator was in fact present or ab-
gsent when the jury was discharged from the further

, gonmderatmn of the indictment or whether the de-

_ cigion of the court was correct or 1ncorrect )
“24 Minnesota 87. |

Judge Cornell, dehvenng the opmmn of the court Says
on page 92:

““An erroy committed in the exercise of a conced-

* ed power or, jurisdiction is only voidable in its ef-

~ fect, whereas, an aet done withd;ut any authority or

" Jurisdietion, or in excess of if, is wholly illegal and

. void. . In illustrating this d1fference Mr. Hurd says

A (page 133) that to sentence a man to imprisonment

~ in his absence, when the sentence was occasioned by

order of the court pronouncing the sentence, would

" ‘be an. irregularity, merely, reviewable alone on er-

ror, while sentencing him fo imprisonment for a

- erime punishable by a pecunmiary fine only would be
ﬂlegal "and hence wholly vmd 2

And on the latter part of page 92 and on page 93:

“‘So in the Tweed case, where it appeared from
: the record that the judgment was one which, upon
. the indietment, the court pronouncing it had author-
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ity to render under any circumstances. The defects
" complained of in the case before us are of an en-
tirely different character. No final judgment upon

a the, indietment herein has yet been reached, and,

| therefore, the distriet court has never yet been dis-
-* possessed of its jurisdiction over it, nor of the per-
son of the accused. In the Ia,wf:ﬂ exercise of fhis
jurisdiction it has the undoubted authority, under
certain cirecumstances, and for certain specified
causes (Gen. St. c. 116, Sections 16, 17) to discharge
. the jury prior to a verdmt and to cause a retrial
of the indictment before another jury. It necessar-
ily had the right of determining npon the existence
of these clrcumstances and causes, and, whether it
- -erred or not, its decision thereon wag lawful and
valid, until reversed -on error. This conclusion is
fully supported. by the case of Wright vs. The State,
5 Ind. 290, which is directly in point on the ques-
tion under consideration, and we are confident mo
authorify can be found in-any way countenancing a
contrary doctrine. In that case the jury, having
failed. to agree upon a verdiet prior'to the time des-
ignated for closing the term, was brought into court
and discharged agamst the defendant’s ob;lectmn
- This was held an improper discharge of the jury,
~ and that, under the laws of the State, it precluded
a retrial of the indietment before another jary, yet
“the court refused to discharge the prisoner on habeas
corpus, saying that he must apply for relief to the
trial court wherein the indietment was pending.”’

In Huird on Habeas Corpus, 2d Bdition, pages 327 and
328, the author distingmishes between irregularity and il-
Iegahty, and states the proposition relahng to habeas cor-

pus 111 the following words:

“ An irregularity is defined to be the want of ad-
herence to some preseribed rule or mode of pro-
ceeding; and it consists éither in oOrmitting some-
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thing that is necessary for the due and .orderly con-
~ ducting of a suit, or doing it in an unreagonable time
or improper- manner. . . . It is the technical term
for every defect in practical proceedings or the mode
of conducting an action, or defense as disfinguish-
able from defects in pleadings. Illegality is prop-
erly, predicable on radical defecs only, and signifies
that which ig contrary to the principles of law, as
digtingunished from mere rules of procedure. It de-
. noteg a complete defect in proceedings.

- H 1t would be wregular to sentence a man to im-
prisonment in his abgence, where the absence was

- occasioned by order of the court pronouncing the
sentence. It would be illegal to sentence him to
prison for a crime which was punishable by a pe-
cuniary fine only. Wise rules of procedure estab-
lished for the regmlation of ofther judicial proceed-
ings are not to be disregarded in that of habeas
corpus, when they are applicable. One of these rules
is that when a record or process is only collaterally
brought into questior, it cannot be invalidated for
error or irregularity.

‘It matters not how flagrant the error is. As
where a defendant on {rial for vagrancy was not al-
lowed to cross examine the prosecuting witnesses,

 nor to produce witnesses in her own behalf, the
conrt upon habeas corpus could not release the
prisoner.’’

Church on Habeas Corpus. in the 2d Idition, paragmp]t;
200, says: )

“Sec. 255.. Discharge of Jury in Absence of De-
fendamt.—In a case on proceedings by the writ of
habeas corpus, where the existence of the facts stat-
ed in the return is not denied, where.the validity
of the indictment is unquestioned, and where the
fact is not disputed that the primary court regularly

“and lawfully acquired jurisdiction over the person
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of the accused, who was properly arraigned and put
upon irial under the indictment, no inquiry can be
had as to whether the relator was in fact present or
absent when the jury was discharged from farther
conslderation of the indictment, or whether the de-
ciston of the court in discharging them was correet
or meorrect. And conceding that the court erred in
discharging the jury, and that the alleged error was
cognizable in a court of review, it could not be re-
viewed without the record in the cause was properly
before the court of review in such a way as fo give
it a revisory power under its appeillate jurisdiction.
"~ But such an-error 18 a mere irregularity, and should
not be reviewed under this writ, It does not affect
the question of jurisdiction, and where a court has
jurisdiction, it is within its power and authority, and
18 clearly its duty, to entertain, hear, and determine
every question that may possibly or legitimately
atise during the progress of the trial fo final jude-
ment of conviction or aecquittal. The fact, there-
fore, if it be one, that the court has improperly dis-
charged the jury in the enforced absence of the pris-
oner, does not dispossess the court of its jurisdic-
tion over the cause. If so, any further step or pro-
ceeding in the action is wholly nugatory, and the
only judgment fhat can be rendered is one of dis-
missal for want of jurisdiction, instead of a judg-
- ment upon the merifs, which alone can furnish any
protection fo the defendant against another prose-
cution for the same offense.

- “Tn 1877 Mr. Justice Cornell, of the Supreme
Court of Michigan, in a case involving the above
prineiples, quoted the language of the court in Peo-
ple vs. Liscomb, ‘whether the determinations of the
court upon any or all of the guestions were right or
wrong did not affect its jurisdiction. In other words,
the court had jurisdiction to make wrong as well
as right decisions in all the stages of the prosecu-
tion, and whether those made were right or wrong
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cannot be raised on habeas corpus;’ and said: ‘Neo
final judgment upon the indictment herein has yet
been reached, and therefore the district court has
never yet been dispossessed of its jurisdiction over
it, nor of the person of the accused. In the lawiul
exercise of this jurisdiction, it has the undoubted
authority, under certain eircumstances and for cer-
tain specified causes (Gen. Stats., ¢. 116, secs. 16,
17), to discharge the jury prior to a verdiet, and to
cause a retrial of the indietment before another jury.
It necessarily had the right of determining upon
the existence of these cirecumstances and causes, and
whether it erred or not, its decision thereon was
lawful and valid, until reversed on error. This con-
clusion is fully supported by the case of Wright vs.
The State, 5 Ind. 290, which is direetly in point on
the question under conmderatlon and we are con-
fident no authority can be found in any way counte-
nancing a contrary doectrine. In that case the jury
having failed to agree upon a verdiet prior to the
time designated for closing the term, was brought
into court and discharged, against the defendant’s
objection. 'This was held an improper discharge
of the jury, and that, under the laws of that state,
it precluded a retrial of the indictment before an-
other jury, vet the court refused to discharge the
prisoner on habeas corpus, saying that he must apply
“for relief to the trial court wherein the mdmtment

was pending.

‘“ ‘Fully agreeing wifh the doctrine of that case
upon this:point, it follows that no inquiry can be
had in this proceeding whether the relator was in
fact present or absent when the jury was discharg-
ed from the further consideration of the indictmenttf,
nor whether the deecision of the trial court i dis- -~
chargmg them was correct or incorrect, and the
prisoner must be remanded.’ **
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