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the Supreme Court of Georgia, whether right or
wrong, had determined that the proper remedy
was a motion for a new trial, and not a motion
to set aside the verdiet.

Our present proceeding, an application for a
writ of habeas corpus, is not circumseribed by
any procedural objection of the character involved
on the application for a writ of error. It is an
independent and plenary proceeding in the Fed-
eral court, based on the proposition that, because
the appellant wwas prevented from being present in
court, at the time of the rendition of the verdict
without his fault and because he was deprived of a
trial before a competent tribunal, the judgment
based on the verdiet was a nullity, he having heen
deprived of due process of law, and in consequence
the court had lost jurisdiction. That presents a
proposition which is not affected by State practice.
The case 1s in the precise situation that it would
occupy if no timely proceeding had been attempt-
ed in the State courts of Georgia, either by mo-
tion for a new trial or to set aside the verdict.
In that event, the bare question presented in this
proceeding would have been, Did: the eourt pos-
sess jurisdiction to pronounce sentence of death?
That is the exact condition that now exists. That
is the same question which must now be answered.
The fact that unavailing attempts have been
made to procure a determination of this ques-
tion in the State court, does not preclude the ap-
pellant from now asserting the nullity of the
Jjudgment. If the trial court lost jurisdiction by .
the facts detailed in the petition, if the judg-
ment of death was thereby rendered a nullity, the
appellant’s unavailing attempts in the State conrt
for relief from the consequences of such action,
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cannot make that a legal judgment which was be-
fore a nullity.

It is to meet just such sifuations, that the sa-
cred writ of habeas corpus was devised, and it
would be a sad day in our judicial history if a
man, struggling for life as against a void judg-
ment, should be informed that, because of an er-
ror in procedure, that which is in realty nothing,
has become an effective instrument of death.

X.

In the present case, the Superior
Court of Georgia had jurisdiction
over the appellant afier his indict-
ment and down to the later stages of
his trial. The verdict and 21l subse-
guent procecedings, being nullities,
he is entitled to his discharge from
the void judgment and to be relieved
from the void sentence of death. Ile
does not, however, contend that he
cannot be held for further trial un-

der the indictment.

There is abundance of authority in support of
this proposition.

In EBa parte Badgley, 7 Cowen 472, it was ad-
judged that where there are two causes of impris-

onment or detention, one good, and the other
invalid, the Court may on habeas corpus, dis-
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charge as fo the invalid cause, and remand the
prisoner as to the other.

In Medley, Petitioner, 134 U. S. 160, 174, one
convicted in the State Court of murder, was sen-
tenced to death, that being the punishment when
the crime was committed and to the further pun-
ishment of imprisonment by solitary confinement
until execution. This Court held that the sentence
imposing both punishments was void, the law au-
thorizing it being ex post facto. Dealing with the
question as to what subsequent proceedings were
proper, Mr. Justice Miller said:

‘“The language of the act of Congress, however,
seems to have contemplated some emergency of
the kind now before us. Section 761 of the Re-
vised Statutes declares that the court, or justice,
or judge (before whom the prisoner may be
brought by writ of habeas corpus) shall proceed
in a summary way fo determine the facts of the
case by hearing the testimony and arguments, and
thereupon fo dispose of the party as law and jus-

tice require.’’

‘““What disposition shall we now make of the
prisoner, who 1s enfitled to his discharge from the
custody of fthe warden of the penitentiary under
the order and judgment of the court, because,
within the language of Section 753, he is in cus-
tody 1n violation of the Constitution ‘of the United
States, but who is, nevertheless, guilty, as the rec-
ord before us shows, of the crime of murder in the
first degree? We do not think that we are au-
thorized to remand the prisoner to the custody of
the sheriff of the proper county to be proceeded
against, in the court of Colorado which condemn-
ed him, in such a manner as they may think
proper, because it is apparent that while the stat-
ute under which he 1s now held in enstody 1s an ex
post facto law in regard to his offense, i1t repeals
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the former law, under which he might otherwise
have been punished, and we are not advised
whether that court possesses any power to deal
further with the prisoner or not. Such 4 question
1s not before us, because it has not been acted
upon by the court below, and it is neifher our in-
clination nor our duty to decide what the court
may or what it may not do in regard to the case as
1t stands. Upon the whole, after due deliberation,
we have come to the conclusion that the Attorney
General of the State of Colorado shall be notified
by the warden of the penitentiary of the precise
fime when he will release the prisoner from his
custody under the present sentence and warrant
at least ten days beforehand, and after doing this,
and at that time, he shall discharge the prisoner
from his custody; and such will be the order of this

court.”?

In re Bonner, 151 U. S. 256-259, 261, 262, the pe-
titioner was sentenced on conviction to imprison-
ment 1n a penitentiary, which it was decided was
an 1llegal punishment. Discussing the judgment
which under the circumstances should be rendered
in the habeas corpus proceedings instituted in this
Court, Mr. Justice Field said:

A question of some difficulty arises, which has
been disposed of in different ways, and that is as
to the validity of a judgment which exceeds in its
extent the duration of time preseribed by law.
With many courts and judges—perhaps with the
majority—such judgment is considered valid to
the extent to which the law allowed it to be entered,
and only void for the excess. HFollowing ouf this
argument, it is further claimed that, therefore, the
writ of habeas corpus cannot be invoked for the
relief of a party until the time has expired to
which the judgment should have been limited. But
that question is only of speculative interest here,
for there is here no question of excess of punish-
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ment. The prisoner is ordered to be confined in
the penifentiary, where the law does not allow the
court to send him for a single hour. To deny the
writ of habeas corpus in such a case is a virtual
suspension of 1t, and it should be constantly borne
in mind that the writ was intended as a protection
of the citizen from encroachment upon his liberty
from any source—equally as well from the un-
authorized acts of courts and judges as the un-
authorized acts of individuals, * *

““T'be court 1s invested with the largest power to
control and direct the form of judgment to be
entered in cases brought up before it on habeas
corpus. Sectlon 761 of the Revised Statutes on
this subject provides that: ‘The court, or justice,
or ;mdge shall proceed in a summary way to de-
termine the facts of the case by hearing the testi-
mony and arguments, and thereupon to dispose of
the party as law and justice require.’ It would
seem that 1n the interest of justice and to prevent
its defeat, this court might well delay the dis-
. charge of ‘the petitioner for such reasonable time
as may.be necessary to have him faken before the
court where the judgment was rendered, that the
defects for want of jurisdiction which are the sub-
jeet of eomplaint in that judgment may be cor-
rected. Medley, Pelifroner, 134 U, 8. 160, 174.

‘“In the case of Coleman v. Tennessee, 97 U. S.
509, a party, who had been convicted of a capital
oﬁense, and the judgment had been confirmed by
the Supreme Court of that Sfate, was discharged
by judgment of this court because it was held
that the State court had no jurisdiction to try a
soldier of the army of the Unifted States for a
military offense committed by him whilst in the
military service and subject to the arficles of war.
But as it appeared that the prisoner had been
tried by a court-martial regularly convened in the
army for the same offense and sentenced to be
shot and had afterwards eseaped, this court, in
reversing the judgment of the Supreme Court of
Tennessee, stated that that court could turnm the
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prisoner over to the military authorities of the
United States. He was 80 turned over, and the
punishment was commuted to life imprisonment,
and se was :8ent to Fort Leavenworth to serve it

oui.

‘‘ In some cases, 1t is true that no correction can
bé made of the judgment, as where the eourt had
under the law no jurisdiction of the case—that is,
no right-to take cognizance of the offense alleged,
and the prisonermust then be entirely discharged;
but those cases will be rare, and much of the com-
plaint That 1s made for discharging on habeas cor-
pus persons ‘who have been duly convieted will he
thus removed.”

In B parte Scott, 70 Miss. 247, 11 'So. Rep. 657,
the general nature of which bears strong resem-
hlance to the present case, Judge Woods said:

“‘"I’he petition ©of the relator :avers that he 15 In
the .custody of ‘the sheriff of Warren County, who
bholds him -as the agent of the lkeeper .of the State
prison,and to whom the said sheridf is.about to de-
Iiver him, to mndergo immprisonment pursuant to
the judgment .of the circuit court of said county,
and that such judgment is a nullity, becanse rela-
for says it was founded upon a verdict rendered
against him by eleven men. The return -of ithe
shreriff, among other matters showing his authority
fior relator’s detention, states that the judgment of
sald circuit court (meaning the record .of said
court) -shows that the relator was tried by eleven
jurors; * * * Mere reversible error must not
be examined into :on habeas corpus, and the party
must be «driven to his divect appeal, the proper
mode of rectification of irregularities. But for
incurable, radical, fatal defects, plainly and indis-
putably manifest of record, relief should be grant-
ed even on habeas corpus. The error complained
of 1s incurablie by any supplementary oral proof.
It s mot an 1wrregularity merely. It is an-emission
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of a fact from the record which no pre-
sumption may be invoked to supply. It is
a fatal defect, affecting the jurisdiction of
the court. The constitutional right to {rial
by twelve men must be secured to every
defendant, and a verdiet by six men, or by
eleven men, 1s absolutely void, and judgment
founded on such nullity must necessarily be itself
a nullify. The court undoubtedly had jurisdiction
of the relator and of the subject-matter, and ordi-
narily no other quesfion will be considered on
habeas corpus. But, w the present wnstance, we
see indisputably the intervention of an unauthor-
wed agency, whereby the defendant’s guilt of the
crime laid Lo s charge was established and the
qurisdiction of the court was broken and lost.
There was no power to pronounce judgment, be-
cause there was no verdict of guilt on which to
base it. In our view, the relator stands yust as f
he had not been tried at all. The verdiet is a
nullity, and the judgment upon it is a nullity. The
judgment below will be reversed, but the prisoner
will not be discharged. He has not yet been tried,
and will therefore be remanded to the custody of
the sheriff of Warren County, to be held to answer
the charge of burglary and larceny originally pre-
ferred against him.”’

In People ex rel. Devoe v. Kelly, 97 N. Y. 212, it
was held, that where a person convicted of the
erime of assault in the third degree was sentenced
to Imprisonment at hard labor in Sfafe’s prison,
while the sentence was void, the conviction was
valid; the prisoner was therefore not entitled to
a discharge on fabeas corpus, but should be re-
manded fo the custody of the sheriff, that the trial
courf might deal with him according to law. Judge
Danforth, said:

‘“ But the conviction is still valid and the prison-
er not enfitled to his discharge. He should be
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remanded to the sheriff of Otsego county in order
that the Court of Sessions may deal with him ac-
cording to law. (People ex rel Bork v. Gilbert, 96
N. Y. 631; People v. Bork, id. 188.) So far, there-
" fore, as the order of the county judge directs the
prisoner to be remanded fo the custody of the
sheriff, it is right, as is also the judgment of the
General Term, so far as it affirms such direction,
and to that extent they should be affirmed.”’

In Michaelson v. Beemer, 72 Neb, 761, 101 N. W.
Rep. 1007, it was held, that where a prisoner i3
held under a void commitment, but is properly in-
formed against by information or indictment
charging a crime, before a court of competent jur-
isdiction, on a habeas corpus proceeding he should
be discharged from his confinement on the illegal
commitment, and remanded to the custody of the
court having jurisdiction of the information or
indictment pending against him. Commissioner

Oldham said:

«“But when the defendant pleaded not guilty,
and the cause was set for trial on such plea, the
only tribunal provided by the Constitution and
laws of this State that had authorify to deter-
mine whether the defendant was guilty or inno-
cent of the offense charged in the informadfion
was a jury summoned from the county in which
the offense was alleged to have been commitied.
When the judge of the court, acting under a mis-
taken conception of the effect of the congent of
the prisoner, undertook to determine the ques-
tion of his guilt or innocence of the felony
charged, his judgment and sentence based on such
judgment was a mere nullity, and absolutely void.
From this line of reasoning it follows that the
commitment under which. the respondent warden
detains the petifioner in the penitentiary 1s a
legal nullity. It therefore follows that so much
of the judgment of the district court as remanded
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the prisoner 4o the custody of the warden of the
penitentiary is erroneous, and should be sef aside.

““It does not follow, however, as confended by
eounsel for the prisoner, that because the commit-
ment under -which the warden detains the “pris-
one is insufficient, that the prisomer should be
discharged from further proceedings, for it 1is
provided by Section 2492, Cobbey’s Ann St
which governs habeas corpus proceedings, among
other things, that when the said judge shall have
examined into ‘the cause of the caption and deten-
tion -of 'the prisoner so brought before him, and
shall be satisfied that the person is unlawfully im-
prisoned .or detained, he shall forthwith discharge
such person from said confinement, and, in case
the person or persons applying for such writ shall
be confined or detained in a legal manner on a
charge of having committed any crime or offense,
the -said judge shall at his discretion, -commit, dis-
charge, wor Jet to hail such person or persons.
Now, it clearly appears that an information prop-
erly charging the offense of grand larceny, fo
vhich the prisoner has pleaded not guilty, is pend-
ing against him for trial before a duly author-
ized tribunal in Garfield County, and the rule cov-
gering such case is thaf, if the commitment on
which the prisoner is detained is insufficient, the
court, on habeas corpus, will discharge the pris-
oner from that commitment, and will recommit
him to the custody of the court having jurisdie-
tion of the offense properly charged by indiet-
ment or information against him. Fxz parie Ben-
nett, Fed. Cas. No. 1311, 2 Cranch, C. C. 612; In
re Ring, 28 Cal. 248; Miller v. Snyder, 6 Ind, 1;
In re Mason, 8 Mich. 70; Ex parte Badgely, 7
Cow. 472.

‘Tt is therefore recommended that the judgment
of the district court be reversed, and the cause
‘remanded, with directions to the trial -court ‘to
discharee the prisoner from his confinement in
the penitentiary on the warrant of commitment
based. on the void judgment and sentence of the
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judge of the distriet court of Garfield County,
and that the prisoner be required to enter into a
recognizance for his appearance at the next term
of the distriet court of Garfield County to an-
swer the charge of grand larceny therein pending
against him, and that these proceedings and the
recognizance so directed be certified to the dis-
trict Court of Garfield County, as provided by
Section 2492, Cobbey’s Ann. St., and that in de-
fault of the recognizance so directed the prisoner
be committed to the jail of Garfield County, there
to remain until discharged by due process of

law.”’

XX,

It is respectfully submitted that the
judgment of the District Court of the
United States for the Northern Dis-
trict of Georgia, should be reversed,
and a writ of habeas corpus allowed,

as prayed.

Lovuis MarsHALL,

Hexry . PEEPLES,

Hexry A, ALEXANDER,
Appellant’s Counsel.






APPENDIX.

(Referred to on pages 71 and 73.)

GEORGIA.

In Georgia, the presence of fhe accused at all
stages has been held to be essential to the validity
of the trial. The following stages of the frial
have been specifically dealt with:

1. At his arraignment:
Wells v, Terrell, 121 Ga. 368,

2. At the declaration of a mistrial,
Bagwell v. State, 129 Ga. 170,

3. At the argument of the Solicitor=general:
Tiller v. State, 96 Ga. 430.

4. At the reading over by the court of the written
testimony taken down by it to the jury:
Wade v. State, 12 Ga. 25.

5. At the charge of the court:
Hopson v. State, 116 Ga. 90.

6. At a recharge:

Martin v. State, 51 Ga. 567.
Bonner v. State, 67 Ga. 510.
Wilson v. State, 87 Ga. 583.

1. ;ﬁt the rendition of the verdict:
Nolan v, State, 53 Ga, 157.
Barton v, State, 67 Ga. 653,

167
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HEixcerpts from the above decisions are given be-
low In the order cited. ,

In Wells v. Terrell, Governor, 121 Ga., 368, the
Court, speaking unanimously through Mr. Jus-
tice Lamar, sald: in the 3rd headnote:

‘“It 1s universally held that a defendant in a
felony case cannof be arraigned or plead in kis
absence.”’

In Bagwell v. State, 129 Ga. 170, the first head-
note of a2 nnanimous declsmn was

‘“In a prosecufion for a felony the accused has
the right to be present at every stage of the frial;
and where the court in such a case, without the
consent of the accused and during 'his enforeed
absence—he being confined in jail—ordered a mis-
trial because of the. inability of the jury fo agree,
on a subsequent frial of the same case it was
error, requiring a reversal, to strike a plea setting
up such unauthorized mistrial and the former
Jeopardy of the accused.”’

- . In Thller v. State, 96 Ga. 430, a trial of an indict-
ment for murder, the solicifor general was per-
mitted through the inadvertence of the court to
make his argument fo the jury during the absence
of the accused. Speaking for a unanimous court,
Myr. Justice Samuel Lumpkin said:

“The rule that one on trial for a criminal
offense is entitled to be personally present af
every stage of the proceedings, is too well settled
to require argument or the citation of authority.
This rule, both wn England-and in this country, is
so well Tecogﬂézed by the standard text-writers
and by judiciel decisions in an almost unbroken
line of cases, that its existence cannot now be seri-
ously called into question, It cannot be doubted
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that the argument of counsel is a stage of the pro-
ceedings, for the trial is not concluded until after
the verdict has been received and recorded. The
importance of this particular stage as affecting
the aceused is obvious, 1t ‘being a matter of vital
concern to him to see and hear everything done
and said both for and against him as the trial
progresses. When the accused is on bail, and
therefore in confrol of his own movements, he
may, by voluntarily absenting himself from the
court-room, be deemed to have waived his right
to make any objection to the validity of the frial
because of his absence. In the case of Comumon-
wealth v. McCarthy, recently decided by the Su-
preme Court of Massachusetts, 40 N. K. Rep. 766,
it was held that when a person on trial for felony,
who was on bail, voluntarily absented himself
without leave when the jury retired to consider
the case, and remained absent, the verdict ren-
dered in his absence was binding upon him., But
Knowlton, J,, who delivered the opinion of the
court, distinetly stated the general rule we have
above announced, and in support thereof cited nu-
merous authorities, which, as already intimated,
might be multiplied indefinitely. The case s al-
together different when the accused has not been
admitted to bail, but 1s confined in jarl, and there-
fore in the strictest sense a prisoner whose move-
ments are absolutely controlled by the court. In
the case with which we are now dealing, the aec-
cased was such a prisoner. Assuming his right
to be present while the solicitor-general was argu-
ing the case to the jury, and the accused being
then absent, though the presiding judge was nof
actually aware of the fact, the real question is:
Did the failure of counsel for the accused fo call
the attention of the court to the fact thaf the ae-
cused was not present constitute a binding walver
by or for him of his undoubted right to be pres-

ent?’’

““Tt does not appear from the record that the
counsel knew of the prisoner’s absence; but
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granfing that he had such knowledge, or is
chargeable with it, could his mere silence be held
sufficient to constitute such a waiver? We think
not. In the case of Bommer v. State, 67 Ga. 510,
this court held that in view of the right of the
prisoner in a criminal case to be present in per-
son throughout the trial, it was error for the
judge to recharge the jury while the prisoner was
absent and in confinement, although his counsel
were present and kept silent. This case is, in
principle, directly applicable to the case at bar,
because the argument to the jury was a matter
of great importance, and of almost, if not alto-
gether, as much concern to the accused as the
charge of the court. We therefore are of the
opinion that it was a duty devolving upon the
judge himself to see to it that the accused was
brought from jail to the court-rocom hefore allow-
ing the argument to proceed; and the omission
to perform this duty is of sufficient gravity to
require the granting of a new trial. We do not
mean to say that the duty of seeing that his
chent was present did not also rest upon the
counsel; but his failure in this respect should not
relieve the judge of giving the proper attention
to this matter, he being primarily, and above all
others, responsible for the regularity and law-
fulness of the trial.”’

In the case of Wade v. State, 12 Ga. 25, Judge
Warner said:

‘“ Another ground taken for a nmew trial, is that
the Court erred in calling the Jury from their
room after they had retired to consider their ver-
dict, into the Court room, and reading over to
them the written testimony as taken down by the
Court, without the consent of the prisoner’s coun-
sel, and while the prisoner was absent.’

““This was clearly error. The Court has no
more authority under the law, to read over the
testimony to the Jury, affecting the life or lib-

e |
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erty of the defendant in his absence, than it has
to examine the witnesses in relation thereto, in
his absence. The defendant has mnot only ‘the
Tight to be confronted with his witnesses, but he
has also the right to be present, and see and hear,
all the proceedings which are had against him
on the trial before the Court. It is sald the pre-
sumption must he, that the Court read over the
testimony oorlectly, and read over all that was
delivered against the defendant; " therefore, he
was not mjured. The answer is, "that it was the
legal right and privilege of the defendant, to
have been present i Court when this proceeding
was had before the Jury in relation to the testi-
mony delivered against him: and he is to be con-
s1dered as standing upon all his legal rights,
walving none of them.’’

In Hopson v. State, 116 Ga. 90, the Court,
speaking through Mr. Justice Samuel ILumpkin,

sald :

‘““We are, however, constrained fo order a new
trial upon another ground of the motion, which
complains that, after the court had charged the
jury and they had considered the case for some
hours, the judge, in the absence of the accused
and his counsel, and without any effort to bring
them into eourt gave to the jury a second charge
which was substantmlly the same as that which
had been given before they retired in the first in-
stance. 'This practice can not be upheld. See
Wade v. State, 12 Ga. 25; Martin v. State, 51
Ga. 567, Bouner v. State, 67 Ga. 510; Wilson v.
State, 87 Ga. 583; Tiller v. State, 96 Ga. 430.
There was no waiver of the right of the accused
‘and his counsel fo be present when the second
charge was given. It does not appear that both
were 1gnorant of ifs being given unfil after the
trial had ended; but this makes no difference.
It is an meVltable conclusion from the cases cited
ahove that the accused may complain of such an
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irregularity after verdiect, notwithstanding
knowledge thereof by him or his counsel while
the trial was in progress. Nor does the fact
that the ‘recharge’ was, in substance, the same
as the original charge dispense with the necessity
for ordering a new ftrial. The great point is that
the accused and his counsel have the right fo be
present at every stage of the proceedings amd
personally see and know what is being done in
the case. To say that no wmjury results when 1t
appears that what occurred wm theiwr absence was
regular and legal would, wm effect, practically do
away with this great amd wmportant right, one
element of whech s to see fo it that what does
take place is in accord with law and good prac-
fice.”’

In Martin v. State, 51 Ga. 567, the Court, speak-
ing through Judge Trippe, said:

‘It is true the court required the prisoner’s
counsel to strike from his mofion for a new trial
the ground that the jury were called back after
they had retired, and were again charged by the
court in the absence of defendant’s counsel. But
it still appears from the record that this was the
fact, and the reason assigned for striking this
ground was that the court nunderstood the solicitor
general to say, to-wit: that counsel for defendant
had waived everything. Counsel for defendant
denied this, and stated what he did waive, which
~was “‘the polling of the jury and the reception of
the verdict in his absence.”” There was then a
misunderstanding between the counsel for the
state and the defendant. Should fhat mistake or
disagreement cause the forfeiture or loss to the
defendant of his right fo the benefit of counsel
during one of the most important portions of his
trial, the charge of the court tc the jury? The
constitutional gunaranty that ‘‘every person
charged with an offense against the law shall have
the privilege and benefit of counsel,’’ should be
strictly guarded and preserved. So deeply
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grafted in our practice has this great right be-
come that none are so low or so poor but that
they may rely upon it. If it be so that they are
unable to retain counsel, the courts will appoint
counsel for them, without charge to the defendant.
The same dufies and responsibilifies rest upon

counsel thus appointed as 1f they received the full-
est pecuniary compensation. Nor does the fact

that a defendant is thus represenied lessen his
right to have his counsel present at all stages of

his trial.’’

In Bonner v. State, 67 Ga. 510, the court, speak-
ing through Chief Justice Jackson, said:

‘“Without scanning this entire record, we are of
the opinion that a new trial must be granted, on
the ground that the court erred in recalling the
jury and recharging them at their request, in the
absence of the defendant, who was at the time in
custody and confinement, though his counsel were

present, but silenf.

““T'he presence of the prisoner is necessary to
his legal trial from the beginning to the end of
that trial before the jury. 12 Ga. 25. And such
was the rule and practice at common law. Whar-
ton’s Crim. Plead. and Prac. 540a, 545, 546, 549,

550.%’

In the case of Wilson v. State, 87 Ga. 583, Chief
Justice Bleckley said:

““The sixth ground of the motion for a new trial
complains that the court recharged the jury with-
out notifying defendant and in his absence, al-
though his counsel was present. It appears from
the record that the judge did not know whether
the accused was present in the court-room or not
when the recharge was delivered, and that the
fact was that he was in an adjoining room in the
custody of an officer, not knowing that the jury
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was being recharged, and knowledge did not come
to him until after the recharge was concluded.
Whether his absence from the room was voluntary
or by compulsion, we think the court should not
have recharged fthe jury in his absence. He was in
the custody of an officer, and whether the officer
took him to the adjoining room with or without
his consent, it seems {o us, made no difference.
There is nothing to indicate that it was his in-
tenfion to be absent when any mafterial step was
to be taken in the trial; and before taking such a
material step as recharging the jury, we are of
opinion that the court should have seen and known
that he was present, verifying the fact, if neces-
sary, by ccular demonstration. The presence of
the counsel was no substitute for that of the man
on trial. Both should have been present. Bonner
v. State 67 Ga. 510; Wade v, State, 12 Ga. 25;
Martin v. State, 51 Ga. 567.

‘“There was error in not granting a new trial on
this ground of the motion,’’

In Barton v. State, 57 Ga. 653, the Court, speak-
ing through Chief Justice Jackson, said:

““It 18 the right of the defendant in cases of
felony, and this is one, to be present at all stages
of the trial—especially at the rendition of the
verdiet, and if he be in such custody and confine-
ment by the court as not fo be present unless sent
for and relieved by the court, the reception of the
verdict during such compulsory absence is so il-
legal as to necessitate fhe setting it aside on a
motion therefor. Nolan v. State, 58 Ga. 137; 55

[b. 521,

““The principle thus ruled is good sense and
sound law; because he cannot exercise the right
to be present at the rendifion of the verdiet when
in jail, nnless the officer of the court brings him
into the court by its order.”



175

. In Nolan v. State, 53 Ga. 137, the Court, speak-
1ng through Chief Justice Warner, said:

“‘That it was the legal right of the defendant to
have been present when the verdiet was rendered
by the jury, we entertain no doubt, and if a motion

‘had been made to set aside the verdiet on the
oground of his absence, that motion should have
been granted by the court.”’

ALABAMA.
State v. Hughes, 2 Ala. 102.
Eliza v. State, 39 Ala. 693.
Waller v. State, 40 Ala. 332.
Slocovitch v. State, 46 Ala, 227,
Cook v. State, 60 Ala. 39, 41, 31 Am. Rep. 31.
Wells v. State, 147 Ala. 140, 41 S. W. 630.

In State v. Hughes, 2 Ala. 102, the trial of an
indictment for murder, the court said in the 1 and

2 headnotes:

““The 10 sec. of the 1 Arxt. of the Constitution
guarantees- fo one indicted for a crime, the right
to be present in Court, that he may discuss ques-

tions of law and fact, which may arise either pre-
paratory to, or pendmg the trial, and that he may

point out 0b;|ee.t10ns to the action of the jury, or
other proceedings in the cause.

‘‘One tried for a erime, has the right to be pres-
ent when the jury returns fheir verdict against
him, that he may examine them by the poll, to
ascertain if they assent to his convietion.”’

In Fliza {(a freedwoman) v. State, 39 Ala. 693,
an indictment for grand larceny, the eourt said:

““(2) In looking into the record of this case, we
find a fatal error, which must reverse the Judﬂ'-
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ment below. In the judgment-eniry, it does not
sufliciently appear that the prisoner was person-
ally present in court when she was tried and sen-
tenced. The entry recites, that ‘this day came
S, A, M. Wood, solicitor, and the defendant,’ &e.;
and 1t also recites, that she ‘be taken hencé to the
jail of Tuskaloosa county,’ &e. These recitals are
not sufficient to make it affirmatively appear that
the prisoner was present in person, both during
the trial, and at the time of the sentence. The
rule is well settled, in England, and in this State,
and 1s wflemble, that a prisoner, accused of felony,
must be arraigned n person, and must plead »
person; and in all the subsequent proceedings, it
18 required that he shall appear i person,”

In Waller (a freedman) v. The State, 40 Ala.
325, the court said on page 332:

““It was erroneous for the court to allow the
jury to return their verdiet to the clerk, under
the facts of this case. The counsel had no au-
thority to assent thereto, or to waive the right‘of
a prisoner, charged with a felony, to be present
when the qury-delwered their verdict Lo the court.
Lhe State v. Hughes, 2 Ala. 102; 2 Hawk. ch. 47;
2 Lead. Crim. Cases, 452; Nomague v. The People,
1 Breese, 109; 1 Chitty’s Crim, Law, 626; 1 Term.
R, 434; Prine v. Commonwealth, 6 Har. (Pa.)
103; 1 Bish. Cr. Pro. § 688; State v. Buckner, 25
Mis, 168; Eliza v, The State, 39 Ala. 693."’

In Slocoviich v. The State, 46 Ala. 227, the
court said in the headnote:

““1. Trial for indictable offense, cannot be had
without personal presence of prisoner. No per-
son Indicted for a criminal offense, whether it be
for a felony or a misdemeanor, can he tried with-
out being personally present in court, and a judg-
ment rendered upon a conviction obtained in his
absence, if for a fine only, is erroneous, and will
be reversed on appeal.’’
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In Cook v. The State 60 Ala. 40, the court said
on page 41:

‘It was not within the authority of prisoner’s
counsel to waive for him his right to be present
when the verdict was delivered.—Waller v. The
State, 40 Ala. 333; Young v. The State, 39 Adla.

358; Sperry v. Commonwealth, supra; Eliza v.
The State, 39 Ala. 694.°"

In Wells v. The State, 147 Ala. 140, the court
said in 1, 3 and 5 headnotes:

“1. Criminal Law; Verdict; Rendition: Pres-
ence of Accused.—It is essential to the validity of
a verdict in all eriminal cases that it be rendered
in open court, and in the presence of the accused.’”

‘“3. Same; Reception of Verdict; Recess.—It is
error to permif the clerk of the court to receive
the verdict of the jury during the recess of the
court, in a felony case, in the absence of accused
even with the consent of his counsel.”’

‘5. Same; Waiver; Misdemeanors.—The right
to be present when the verdiet i1s rendered, in a
misdemeanor case, may be waived by the ac-

cused.”’

ARKANSAS.
Sneed v. State, 5 Ark. 431, 41 Am. Dec, 102,

Cole v. State, 10 Ark. 318.

Sweeden v. State, 19 Ark., 2056.

Warren v. State, 19 Ark. 214, 68 Am. Dec. 214.
Brown v. State, 24 Ark. 620.

Osborn v. State, 24 Ark. 629.

Gore v. State, 52 Ark. 28b, 12 S, W, 564, § L.

R. A. 832,



178

In Sneed v. The State, 5 Ark, 431, an indictment
for larceny, the headnotes were as follows;

‘‘ Larceny is, by the common law, a felony; and
an indictment for a felony cannot be tried unless
the prisoner be personally presemt at the trial.
Lhe law 1s thus careful for the safety of the citi-
zen through the whole trial, from his arraignment
to the final disposition of the cause, lest in so im-
portant a matter he should be pre;]udmed 7

‘‘The prisoner must also be present when the
verdict of the jury is returned.”’ .

‘“ Where the prisoner is ouft on bail the rule is
the same; the law not regarding the cause of his
absence, as whether he be absent voluntarily or

against ‘his will,”

““ A verdict taken in the absence of the prisoner
s void.”’

In Cole v. The State, 10 Ark. 318, an indictment
for assault with intent to murder, the court said

on page 325:

- “*And the authorities are equally numerous,
pointed, and respectable, that, in all cases of trea-
son and felony, the verdict, whatever may be its
effect must be delivered in the presence of the
defendant in open Court, and cannot be either
privily given, or promulgated while he 1s absent,
and if he does not appear the jury must be dis-
charged without rendering it. (1 Ch. Or. Law 636,
.1 Breese 109, COwverton’s Tenn. Rep. 435, The
People v. Perkins, 1 Wend, 91.) And the defend-
ant’s being out on bail does not alter the case.
State v. Hulbert, 1 Root 91, Sneed v, The State,

5 Avk., 432.°°

In Sweeden v, The State, 19 Ark. 205, an indiet-
ment for assault with intent to murder, the court
sald in the second headnote:
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““On indiefments for slight misdemeanors, the
accused may be tried without being personally
present; but upon charges amounting to felony,
he nzmst be personally present in Court during the
trial.’’

In Warren v. The State, 19 Ark. 214, the court
sald in the first beadnote:

“‘In a eriminal prosecution for a slight misde-
meanor—as for gaming—a verdiet may be ren-
dered and a judgment pronounced, without the de-
fendant being: personally present.in Court at the
time.”’

In Brown v. The State, 24 Ark. 620, at 627 the
court said:

‘‘The remalning ground relied on for a re-
versal, 1s well taken. Upon examinafion, we find
that the record does not show that the accused
was personally present in court, at the time the
veniie facias for the trial of this case was or-
dered ; and 1t has been repeatedly decided by this
court that, in prosecutions for felony, the defend-
ant must be personally present at each and every
time when any step is taken by the court in his
cause, and that the record must affirmatively show

the fact.”’

In Osborn v. The State, 24 Ark. 629, at page
635, the court said:

‘‘Referring to the transcript, we find that the
defendant was not present when the time for the
service of a copy of the indictment was walved,
nor was he present when the order for a venire
was granted on the motfion of the attorney for the
state; and therefore he was not legally put upon
his arraignment, and thatit was error in the court
to proceed with the trial, until he was so legally

arraigned.”’
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In Gore v. The State, 52 Ark. 285, the court
gaid:

‘ Oriminal ‘Procedure: Tridl for felony: Pres-
ence of defendant. ‘Section 2213 Mansfield’s
Digest which provides that if a defendant on trial
for a felony, escapes from cusfody after his trial
has commenced, ‘or if on bail, shall absent him-
self during the trial, the trial * * * may
progress to a verdiet,’ is not unconstitutional.
The guaranty of the Conmstitution (Art, 2, Sec.
10) that the defendant shall have the right fo be
confronted with the wifnesses against him, does
not include the right to abscond and then com-
plain of his own absence.’’

¢“Tt has been uniformly held by this court that
a defendant, charged with felony, has a right to
be present at every stage of his trial, Sections
8 and 10 of Article 2 of the Constitution have been
construed to guarantee him that right. And
has been often held that a defendant cannot waive
his constitutional rights by agreement. 1t 1s now
to be determined whether the constitutional guax-
dnty that the defendant shall be confronted with
the witnesses against him remain, where he,
pending a frial, absconds and refuses to be con-
fronted. Neither direct authority nor analogy are
la¢king in the construection of this guaranty.’’

CALIFORNIA.
People v. Kohler, 5 Cal. 72.
People v. Ebner, 23 Cal. 1b9.
People v. Beauchamp, 49 Cal, 41,
People v. Higgins, 59 Cal. 857.

In The People v. Kohler, 5 Cal. 72, indictment
for murder, the court said:

““The bhill of exceptions shows that after fhe
jary retired, they returned and asked to hear read
two depositions of witnesses of the defendant.
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The depositions were read to them, and this was
done during the absence of the prisoner, The rule
1s familiar that the prisoner, in a case of felony,
must be present during the whole of his trial; and
reading evidence taken by deposition, although it
was done after the jury had retired, is a part of
the trial as much as any other. In favor of life,
the strictest rule which has any sound reason to
sustain 1, will not be relawed.’’

In People v Leauchamp; 49 Col, 41, the court
said in the 2 headnote:

‘‘Receiving verdiet in case of TFelony.—In a
case of felony, the prisoner must be personally
present 1in Court when the wverdiet is rendered.

If the verdict is received wn his absence, it is not
vald.’’

In People v. Higgins, 59 Cal, 357, the court said:

““The defendant, being charged with a felony,

was required to be present during the whole of
the trial, including the rendition of the verdiet.
Without his presence, no valid verdiet or judg-
ment eould be given against him.”’

COLORADO.
(reen v, People, 3 Colo. 68.
Smith v. People, 8 Colo. 457,

In Green v. The People, 3 Colo. 68, the court
sald In the headnotes:-

‘1. Under the statute of (elorado an assault
with intent fo murder is felony.’’

‘9. It is error 4o render = verdict in a -charge
of felony, the defendant being absent and under
confinement in jaily s right fo be present can-
not be warwed by counsel.”’
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In Smith v. People, 8 Colo. 457, the 1st and 2nd
headnotes are as follows:

““1. It is a general rule that the prisoner in a
case of felony must be present at every step of
the proceedings, or the proceedings will be in-
valid; except in cases of misdemeanor the privi-
- lege cannot be warved by counsel.’”’

2, If the prisoner is deprived of the privi-°
lege of being present when the verdiet is re-
turned, the verdiet must be set aside and a new
trial granted, or the judgment will be reversed.’’

CONNECTICUT.
State v. Hurlbut, 1 Root 90. -

In State v. Hurlbut, 1 Root, 90, (1784), the re-
port of the case was as follows:

‘“‘ITnformation for counterfeiting money; trial
to the jury, and the defendant was out npon bail:
The jury returned into court with their verdict,
and the defendant being called did not appear:
The question was, whether the court would re-
ceive the verdiet. By the Court: The defendant

must appear, or there will be no propriety in re-
ceiving the verdiect.’’

FLORIDA.
Holton v. State, 2 Fla. 500.
Gladden v. State, 12 Fla. 562,
Summeralls v, State, 37 Fla. 162, b3 Am. St.

Rep. 247.

In Holton v. the State, 2 Fla. 476, indictment
for murder, the court said on page 500:

ad

‘“But there was another very important, set-
tled and well established principle of criminal
law violated, we think, by this proceeding; which
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13, that during the trial of a capital case, (the
whole trial,) the prisoner has the right to bhe,
and must be; present—mo step can be taken by
the court in the trial of the cause in his absence.
This results from the humanity of the law, and
the tender regard it has for human life; which
forbids that any.proceedings shall take place in
the trial of such a cause, unless the prisoner
charged 1s present in court, fo make his objec-
tions to any and every step that may be taken
in 1t, which he may deem illegal, and to do what-
ever else he may or can legally and properly do
in his own defence.”’

In Gladden v. The State, 12 Fla. 562, the court
sand in the 14th headnote:

‘‘14. The prisoner, in a capital case, must be
personally present during the whole of the trial,
and at every step taken in the cause. He has the
right to discuss questions, both of law and of faet,

and no step can be taken in his absence.”

In Summeralls v. The State, 37 Fla, 162, the
court said on page 164:

1t 1s well settled by repeated decisions here,
as well as in other states, that in cases of felony
the aceused must be personally present in court
during every stage of his trial from 1its begin-
ning to and including the final passing of sen-
tence. If it is shown thot he was absent during
the taking of any essential step in the trial, he
can not be said to have had a trial in due couwrse
of law. He has a right to be present in person
at the rendition of the verdiet in order fo exer-
cise the right of polling the jury, and the ver-
dict, in such cases, can not legally be rendered or
received during his absence; and it makes no dif-
ference whether his absence be voluntary or im-

voluntary.”’
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ILLINOIS.
Holliday v. People, 4 Gilm. (2 L) 111,
Harris v. People, 130 I, 467, 22 N, E. 826.

In Holliday v. The People, 4 Gilm. (9 II1) 111,
the court said in the last headnote:

‘“According to the principles of the Common
Law, in all capital cases, the verdict must be re-
ceived in open Court, and in the presence of the
prisoner. The rule, however, did not apply to
cases of inferior misdemeanor.,’’

In Horris v. The People, 130 IIl. 457, the court
salid on page 459:

‘“It has been a well established rule of the com-
mon law from an early period, that a prisoner
accused of a felony must be arraigned in person
and must plead in person, and his personal ap-
pearance is required throughout the trial, and
at the time sentence 1s pronounced, As said Mr.
Chitty: “Although a defendant accused of a
misdemeanor may be found guilty in his ab-
sence, this can never be done in capital felonies,
but it is necessary that he should personally at-
tend, and it should so appear on the record.’’ 1
Chit, Crim. Law, 414, A leading authority on
this guestion is Rex v. Harris, 1 Ld. Raym. 267,
Oomb 447, Holt, 399, Skin, 684 in which it was
held by Lord Holt that = Judgment can not be
given against any wan in his absence for a eor-

poral punishment.”’

KANSAS.
State v, Myrick, ‘88 Kan. 238.
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In State v. Myrick, 38 Kan. 238, indictment for
assault with intent to murder; the court said on
page 240:

‘“His presence is not less necessary or 1mpor-
tant when the jury are instructed than during
the impanelling of the jury, the introduction of
evidence, the argument of counsel, or the recep-
tion of the verdict. In the present case the de-
fendant was on trial for a felony, and the in-
structions requested and given were exceedingly
important. As the statute forbids fhe trial of a
person for felony, unless such individual be per-
sonally present during the trial, the presence of
the defendant’s counsel and their consent to pro-
ceeding with the trial in his absence and impris-
onment will not cure the illegality. I¢ has fre-
guently been decided that the right of a defend-
ant in o prosecution for felony to be present 18
one that cannot be wawed by counsel, and that
a reviewing court will not in such cases stop to
inguire in regard to the correctness of the in-
structions given, or steps taken during the ab-
sence of the defendant.”

KENTUCKY.
Temple v. Commonwealth, (77 Ky.) 14 Bush

769, 29 Am. Rep. 442.

In Temple v. Gommonwealth, 14 Bush 769, (77
Ky.) 29 Am. Rep. 442, which is one of the leading
cases on the subject, the court said, in a case of
an indictment for murder:

““The bill of rights declares ‘That in all erim-
inal prosecutions the accused hath a right to be
heard by himself and counsel.” The right exists
to be heard by himself and counsel and to have a
reasonable opportunity to have his counsel pre-
sent also at every step in the progress of the trial,
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and to deprive him of this right i1s a viclation of
that provision of the fundamental law just

gquoted.’’

. ““The presence of the accused is not a mere
form. It s of the very essence of a criminal trial
not only that the accused shall be brought face to
face with the witnesses against hvm, but also with
his triers. He has a right to be present not only
that ne may see that nothing 18 done or omitied
which tends to his prejudice, but to have the bene-
fit of whalever influence his presence may exert in
his favor. And at no time in the wholé course of
the trial is this right more valuable than at the
finat step when the jury are to pronounce thai
dectsion which 1s to restore him to the liberty of a
citizen, or to consign him to the scaffold or to @
felon’s cell in the state prison. He has a right
not only to see and know that the whole jury is
present assenting vo the verdict, but by polling to
demand face to face of each juror whether the
verdict 18 his verdict, and to object to it unless
each member of the ury shall answer for himself
that the verdict 1s hzs 7

““The right to poll the jury in criminal causes
has 1n this state always been deemed an essential
part of the right of trial by jury. Ifis guaranteed
by both the eonstltuhan and the statute, and ought
to be maintained and preserved by the eourts as
essential to the protection of the rights of the citi-
zen,?? ..

LOUISIANA. *
State v. Ford, 30 La. Ann. 311.
State v, Bradley, 30 La. Ann. 326.
State v. Christian, 30 La. Ann. 367.
State v. Thomas, 128 La, Ann. 818, b5 So. 415,
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In State v. Ford, 30 La. 311, the court said in
the 2nd headnote:

‘“The presence of the accused, at the time the
verdict against him for a felonious offense is re-
ceived, 18 essential to the validily of the verdict.’’

In State v. Christian, 30 La. 367, the court said
in the 2nd headnote:

‘““Where the record in a criminal case fails fo
show that the accused was present in court, at
any time from the moment of his arraignment to
his sentence, the judgment and verdiet against
him will be annulled, and set aside.”’

In State v. Thomas, 128 La 813, indictment for
murder, the court said in the 1 headnote:

‘““Not only must the defendant be present at
every stage of his trial for a felony, but the rec-
ord must show his presence or disclose facts that
will authorize the presumption that he was pres-
ent; and a conviction in such case 1s vitiated when
it appears, affirmatively, that the deiendant was
absent from the court whilst a person, called as
juror, was being examined on his woir dire, and
when he was challenged peremptorily by his (de-
fendant’s) counsel.’’ Nor does it affect the ques-
tion that defendant failed, af the time, to object
and except, since ‘‘That which the law makes
essential, in the deprivation of life and liberty,
canmot be dispensed with or affected by the con-
sent of the accused; much less, by his mere failure,
when on trial and in custody, to object to unau-
thorized methods.’’

MASSACHUSETTS.
Commonwealth v. Tobin, 126 Mass. 203.

Commonwealth v. McCarthy, 163 Mass. 458.
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In Commonwealth v. Tobin 125 Mass. 208, in-
dictment for felony, the court said on page 207:

“¢The law requires the double safeguard against
mistake: I1st, the delivery of the verdiet by the

foreman as the organ of the jury, by word of
mouth, in open court, under the sense of respons-
iility attending such aw utterance im the face of
the court and of the public, and, in a case of
felony, of the accused; and 2d, the proclamation
by the clerk of that verdiet, as understood and
recorded by the court. The fact that in this Com-
monwealth the defendant is not entitled or permit-
ted, as he is in England and 1n many states, to
have the jury polled, makes it peculiarly import-
ant for the security of his rights to adhere o the
established forms, remembering the words of
Chief Justice Shaw, ‘“In this respect it is irue that
forms are substance.”” Commonwealth v. Loby,
12 Pick, 496, 514, 515.

In Commonwealth v. McCarthy, 163 Mass, 458,
the defendant, affer being indicted for larceny,
was admitted to bail. He was present during all
of the trial until after the jury had retired to con-
sider the case, but he voluntarily went away and
remained absent until after the jury had returned
a verdict against him, which /was received and
recorded. 'While it was held that, under these
circumstances, the prisoner not being incarcerated
and having voluntarily absconded after the sub-
mission of the case to the jury, the verdicet would
not be inferfered with, Mr. Justice Knowlton
nevertheless recognized the principle for which
we contend in the present case. He said:

““It is a general rule, both in England and in
this country, that a trial for a felony cannot be
had without the personal presence of the accused.
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1 Co. Inst. 227 b. 3 Co. Inst. 110. 1 Chit. Crim.
Law, (2d ed.) 635, 636. Rex v. Ladsingham, T,
Raym. 193; S. C. 2 Keb. 687, and Veniris, 97. 2
Hale P. C. 298-300. 4 Bl. Com. 375. State v.
Hurltbut, 1 Root, 90. People v. Perkins, 1 Wend.
91. Sargentv. State, 11 Oluo, 472. Jones v. State,
26 Ohio St. 208, Prine v. Commonwealth, 18
Penn. St. 103. State ». France, 1 QOverton,
(Tenn.) 434, 436, Harriman v, State, 2 Greene,
(lowa) 270. Cole v. State, 5§ Englhish, (Ark.)
318. State v. Hughes, 2 Ala. 102, State v. Batlle,
7 Ala. 259. Kelly v. State, 3 Sm. & Marsh, 518.
State v, Cross, 27 Mo. 332, People v. Kohler, 5
Cal. 72. The trial is not concluded wuntil the ver-
diet is received and recorded. Maurer v. People,
43 N. Y. 1, and cases above cited. In this Com-
monwealth we have a statute which embodies the
same general rule, Pub. Sts. ¢, 214, Par, 10. See
Commonwealth ». Costello, 121 Mass. 371. Under
this statute, as well as at the common law, it may
well be held that when a defendant is in custody
under an indictment for a felony the verdiet can-
not properiy be taken in his case without his per-
sonal presence, even if he has been in attendance
in all previous stages of the trial, and that whether
he 1s 1n custody or on hail the trial cannot prop-
erly be begun in his absence. But whether a de-
fendant who is on bail, and who has been present
during his trial until the case has been given to
the jury, can nullify the whole proceedings by ab-
senting himself until it becomes necessary to dis-
charge the jury, is a very different question. We
have seen no well considered case that decides this
question in the affirmative. In most of the re-
ported cases the defendant was in custody, and
the failure of the authorities to have him present
when the verdiet was taken deprived him of a
right. In others, when the defendant was on bail
there was an attempt to -conviet him without his
being present at all; and in two or three others
the general rule was applied without discussion
to the case of a defendant on bail who had been
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present during a part of the trial and was absent
when the verdict was rendered. But it has been
repeatedly held, upon careful consideration, that
while it is a right of the defendant indicted for a
felony to be present when the verdict is rendered
as well as during the earlier parts of the frial,
and while it is irregular and improper to hegin
the trial in such a case without the presence of the
accused, yet if he is on bail and 1s present at the
commencement of the trial, and affterwards vol-
untarily departs without leave and 1is absent
when the verdict is returned, he may be default-

ed and a verdict which will be binding upon him .

may be taken in his absence. [Fight v. State, 7
Ohio 180. Wilson v. State, 2 Ohio St, 319, Price
v, State, 36 Miss. 531. Hill v. State, 17 Wis. 676,
State v. Wamire, 16 Ind. 357, See also Lynch v.
Commonwealth, 88 Penn. St. 189, Such a case
is treated as an exception to the general rule, and
as a waiver by the defendant of his right to be
present.

The principal object of the general rule above
referred to is that the defendant may have an
opportunity to exercise his right of challenge, and
may avail himself of other rights which cannot
be so well exercised, if exercised at all, by his
counsel in his absence. Another object is that he
may be present at the end of the trial to receive
the sentence of the court if found guilty; but un-
der a system like ours, where the prisoner is ai-
lowed to give bail and to go at large during the
hours that the court 1s not in session until the
end of the trial, and afterwards if there are ex-
ceptions, or if there is a motion for a new trial,
untll these matters are disposed of, it would be
unreasonable to hold that he can attend until fthe
case 1s given to the jury, and, when he sees indi-
cations that the verdict is to be against him, can
malke it 1mpossible to complete the trial, and thus
{':;1111?:5?%3,11!!l= thft has been done by absconding’’.

* * * w* p

~ X
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MINNESOTA.
State v. Recards, 21 Minn. 47.

In State v. Reckards, 21 Minn. 47, the court said
on page 50:

‘‘Sec. 3, ch. 114, Gen. Stat., provides that even
an indictment for misdemeanor may be tried in

the absence of the defendant, if he appear by
counsel, his personal presence bemg required only
upon his trial for felony.”’

MISSISSIPPL.
Scaggs v. State, 8§ Smed. & M. 722,
Price v. State, 36 Miss, 831, 72 Am. Dec. 190.
Stubbs v. State 49 Miss. 716.
Finch v. State, 53 Miss. 363.
Sherrod v. State, 93 Miss., 774, 47 So. 554, 20

L. R. A. N. S. 509.

Warfield v. State, 96 Miss, 170, 50 So. 561,
Stanley v. State, 97 Miss. 860, b3 So. 497.
Corbin v, State, 99 Miss. 486, bb So. 43.

In Scaggs v. The State of Mississippi, 8 Smed.
& M. 722, the court said in a headnote:

¥

‘“In a case of murder, the record must show af-
firmatively that the accused was present during
the trial. ”

In Price v. The State of Mississippi, 36 Miss.
531 the court said on page 542:

‘““The general rule is, that the verdiet, in cases
of felony, must be delivered in open court, and in
the preseuce of the defendant. 1 Chutty Cr. L.
636. This rule is founded on fwo reasons: first,
the right of the defendant to be present, and to
see that the verdiet is sanctioned by all the jurors;
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and secondly, in order that the defendant, if con-
victed, may be under the power of the court and
sub;ect to its judgment. The right of the de-
fendant to be present, proceeds upon the pre-
sumption that he is in custody, and has no power
to be present, unless ordered by the court to

be brought into court.’’

In Stubbs v. The State 49 Bliss. 716, the court
sald on page 724:

“‘The rule that the aceused, in cases of felony,
must be present in person pending the trial, and
that this must be affirmatively shown by the rec-
ord, as we have seen, is not an open question in
this State.”

In Finch v. State, 58 Miss. 363, indictment for
grand larceny, the court said on page 365:

‘“The accused had the right to be present when
the verdict was announced, that he might witness
the proceeding, and poll the jury. It was errone-
ous to receive the verdict in his absence. The
court had no right to discharge the jury under the
circumstances.’’

In Sherrod v. State, 98 Miss. 774, the 1st, 2nd
and 4th headnotes were as follows:

‘1. Al defendant on trial for a crime other
than a capital felony, who is on bond, may waive
the right to be present when a verdict i received ;
but in capital cases the accused cannot warve the
right, whether he be in jail or on bond, nor in
felony cases not capital where he is in ;]ml 7

2. The right to waive the presence of the ac-
cused when the verdict is received 15 personal,
and cannot be emercised by attorney.’’ ~
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‘“4, That one indicted for murder and on hond
was convicted only of manslaughter does not cure

error in receiving the verdiet in his voluntary
absence.’’

In Barfield v. State, 96 Miss. 170, the court said.:

‘‘The absence of the defendant, on trial for mur-
der, during a part of the time the jury was being
impanelled, is fatal error.”’

In Stanley v. State, 97 Miss. 860, 58 So. 497, the
first headnote was:

““One on trial for murder has a constitutional
right to be present during the entire trial, which
he cannot waive; and the inadvertent examination
of a witness for him in his absence, while confined
in jail, requires the entry of a mistrial, and a trial
de novo, notwithstanding his silence on the court
being advised of the fact.””’

In Corbin v. State, 99 M1ss. 860, 55 So. 43, the
court said in the 3rd headnote:

‘“One physically unable to attend his trial for a
misdemeanor does not voluntarily absent himself
and waive the right fo be present, guaranteed by
Const. §26; and where he is ftried in his absence
he is. deprived of his constitutional right.’’

MISSOURIL

State v. Buckner, 25 Mo, 172,

State v. Cross, 27 Mo. 332,

State v. Braunschweig, 36 Mo, 397.

State v. Davis, 66 Mo. 684, 27 Am. Rep. 387.

State v. Smith, 90 Mo. 37, 59, Am. Rep. 4.
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. In State v. Buckner, 25 Mo. 167, the conrt said
in the 5th headnote:

‘5, In-the case of an indictment for murder it
is error to receive a verdict of the jury in the

absence of the defendant. He must be personally
present, not only during the trial, but at the fime
of the rendifion of the verdict.?’

In State v. Cross, 27 Mo. 332, the court said in
the 1st headnote:

‘1L, In a capital case, the defendant must be
present at the time of the rendition of the verdiet;
and the record must affirmatively show his pres-

ence.’’

In State v. Braunschweig, 36 Mo, 397, the court
said in the 1st headnote:

‘“1. In cases of felony, the accused must be per-
sonally present at the trial, and no verdict can be
entered against him except in his presence.’’

In State v. Davis, 66 Mo, 684, the headnote was
as Tollows:

‘“ A prisoner on trial for a eriminal offense can-
not consent to a proposal from the prosecuting at-
torney to go to trial with less than a full panel of
Jurors. Morally he is in chains; his action is 1n-
voluntary and cannot constitute a waiver of his
legal right to a full panel. Whether he may waive
his right of his own motion, and without sugges-
tion from the other side, quaere?’’

Tn the body of the opinion, the court said on
page 636:

“The very term waiver és*fzports a voluntary act,
and an act cannot be thus denominated when per-
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formed under conditions of practical compulsion.
If the aceused fails to object {o an Improper pro-
posal coming from the representative of the State,
he thereby loses a right guaranteed to him by the
law, If he objects, he thereby jeopards his right

to an impartial trial by jury, guaranteed to him
by the constitution. Under such circumstances, to
hold the prisoner bound by an involuntary, so-
called, and extorfed consent, would be purely
farcical, and the merest mockery of justice.”’

‘““We do not by the above remarks, intend to be
understood as meaning that the accused may not
voluntarily, and of his own head, walve any right,
short 'of a constitufional one; but we do mean to
assert that such waiver must be one in deed and
in truth; in reality, not alone In name and ap-
pearanee, not made as the result of what 1s 1n ef-

fect, an intimidatory suggestion of the prosecut-
ing attorne};* )

In State v. Smith, 90 Mo. 87, the court said in
the 3rd headnote:

3. Impanelling and examining the jury is a
material and substantive step during the trial,
within the meaning of the statute, and the defend-
ant cannot waive the requirement to be present
when it 1s taken.’’

NEBRASKA.
Burley v, State, 1 Neb, 385b.

The 3rd and 4th headnotes of the case 'of Burley
v. The State, 1 Neb. 385, the court said:

““3. The record should also show that the pris-
oner was present at and during the trial, and at
the rendition of the verdiet.”’

“4. Nor can the prisoner waive his right thus
to be present when on trial for a capital felony.”’
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NEW JERSEY.
State v. Peacock, 50 N. J. L. 34, 11 Atl. 270.

In State v. Peacock, 50 N, J. L. 34, it was said
in the body of the opinion; the case being an in-
dictment for a felony:

““ITn felonies, in Xngland, no verdiet could be
rendered in the absence of the defendant, but in
the case of State v. Jackson, 20 Vroom 252, 1t was

held that by a long course of procedure the prac-
tice has become settled in this state to receive the

verdict of the jury in all criminal cases, excep?
capital cases, without the presence of the ac-

cused.”’

NEW YORK.
People v. Perkins, 1 Wend, 91.
Maurer v. People, 43 N. Y. 1.

One of the leading and earliest chases in this
country is People v. Perkins, 1 Wend. 91. The
decision is reported as follows:

‘“By the Court, Savage, Ch. J. We are of opin-
ion that the verdict was irregular., The prisoner
was indicted, and tried, for an offence, formerly
called capital. And though many of the ancient
forms on trials are now dispensed with, the pris-
oner should have been present on receiving the
verdict, so that he might have availed himself of
the right of polling the jury. We advise that the
verdict be set aside, and that there be a new trial.”’

In Maurer v. People, 43 N, Y. 1, the headnotes
were as follows:

‘¢ All instructions or Information given by the
court to the jury, having a tendency to influence
the verdict, are a part of the trial, within the pro-
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vision of the statute that no person indicted for
felony can be tried, unless he be personally pres-
ent during such trial.”’

‘¢ Accordingly, where the plaintiff in error hav-
1ng been indicted, and being on his trial for mur-
der, affer the jury had retired to deliberate upon
their verdict, they returned into court and asked
certain questions of the court as to what has been
the evidence on particular points, to which the
court replied, giving the information requested,
Held, that this was a proceeding upon the trial
within the statute, and the prisoner not having
been present, it was error, for which his convie-
tion must be reversed.’’

‘““ Held, further, that neither the presence of the
prisoner’s counsel, nor his ommission to object,
could waive the illegality.”’

NORTH CAROLINA.
State v, Blackwelder, Phil. L. 38.

State v. Bray, 67 N. C. 283.

State v. Jenkins, 84 N. C. 812, 37 Am. Rep. 643.
State v. Paylor, 89 N. C. 539.

State v. Kelly, 97 N. C, 404, 2 Am. St. Rep. 643.
State v. Cherry, 154 N. C. 624, 70 S, E. 294,

In the course of the opinion, in the case of Staie
v. Blackwelder, 61 N. C. 38, the court said:

““The question thus presented is one of very
great 1mportance in the trial of capital erime. It
18 whether the prisoner has a right to be present
at the bar at all {imes during the progress of his
trial. We believe that the general impression
among the profession in this State is, and always
hag been, that he has such right; and that the
practice has always been in conformity to this
tmpression. The point has never been directly
adjudicated, but in the case of State v. Craton, 6
Ire. 104, the 1mplication in favor of the existence
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of the right is so strong that we must regard it as
equivalent to a positive decision.’’

The first headnote in State v. Bray, 67 N. C, 283,
was: *

‘“When a verdict, in a case subjecting a party to
punishment in the penitenfiary, is rendered out of
Court, to a Judge at his chambers, in the absence
of the prisoner and his counsel, and is entered on
the record on the next day, in the absence of the
jury and the prisoner; Held, that such verdiet

cannot be sustained.”?

State v. Jenkins, 84 N. C, 812, 18 one of the
leading cases on this subject. The opinion was
rendered by Judge Ruffin. The 2nd headnote was

as follows:

‘“In the prosecufion of all felonies, the prisoner
has the right to be present throughout the trial;
and this right cannot be waived in capital felonies;
the prisoner must be actually present. Whether
the prisoner can waive 1t, In those not capital—

quaere; his counsel cannot.’’

In the opinion in Sitate v. Paylor, 89 N. (, 539,
it was said: '

‘“Im the trial of capital felonies, the rule of
practice seems to be uniform in all the states that
the prisoner should be present during the whole
of the trial; and in favor of life, this rule is never
relaxed.’’

State v. Kelly, 97 N. (. 404, involved the trial
of an indictment for larceny. We call the court’s
attention to the fact that the obiter statement in
the 3rd headnote is contradicted by the opinion.
The headnote referred to was as follows:

A
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‘“It seems that a prisoner in a capifal felony can
waive his right to be present at all stages of the
trial, but his counsel cannot watve it for him.”’

Speaking of capital felonies, the court said in
the opinion 1tself:

““The rule that he must be so present in capital
felonies is in favorem vitae.”’

In State v. Cherry, 154 N. C. 624, the court said
in the 2nd headnote:

In felonies less than capital and in misdemean-
ors the defendant has the right to be present at
the trial; but this right may be voluntarily waived
by him, the limitation being made that in the case
of felonies this waiver may not be made by his
counsel unless he expressly authorizes them so to

do 22

OHIO.
Fight vs. State, 7 Ohio 180; s.c. 28 Am. Dec.

626.
Sargent v, State, 11 Ohio 472.
Rose .v. State, 20 Ohio 31,

In Fight v. State, supra, the prisoner was ad-
mitted to bail. After the testimony had bheen
partly heard the court adjourned. The follow-
ing morning the prisoner did not appear, and a
verdict was received in his absence. It was held
that, under the circumstances, it was permissible.
Mr. Justice Woods differentiated the case from
one affecting an incarcerated prisoner. He said:

‘“ A prisoner, in close custody, may be so easily
oppressed and deprived of his rights, and it would
be so extremely difficult for him to make known
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his injuries, and obtain redress, that fo prevent
unnecessary restraint, and to afford the accused
an opportunity of being fully and fairly heard,
the rule in reference to him may be reasonable
and salutary; * * *. If on bail, I apprehend,
neither the courts in Great Britain nor in the
Unifed States would proceed to impanel a jury, in
a trial for felony, unless the accused were present,
to look to his challenges. If the trial, however, is
once commenced, and the prisoner in his own
wrong leaves the court, abandons his case to the
management of counsel, and runs away, I can
find no adjudged case to sustain the position, that
in Hngland the proceedings would be stayed.
Such & case must form an exception to the gen-
eral rule, and the verdiet may be legally received
In the absence of the accused. The prisoner can-
not be deprived of his right to be present, at all
the stages of his trial; but that he must be, under
all circumstances, or the proceedings will be er-
roneous, cannof, we think, be sustained.”’

In Sargent v. Ohio, 11 Ohio Reports 472, the 2nd
headnote was as follows:

‘““In criminal cases, the verdict should be re-
ceived in presence of the prisoner, that he may
have the jury polled.”’

In Rose v. Ohio, 20 Ohio Reports 31, the court
sald on page 33;

‘‘ Again, an acensed person, when a verdiet of
guilty 1s returned against him, has a right to have
the jury polled. This privilege is never in this
State, denied, in a eriminal case, although it is a
matter of diseretion with the courf whether it shall
or shall not be allowed in a civil ease. Of this
privilege the accused person is deprived unless
present when the verdict is returned. We con-
celve it fo be the right of an accused person o be
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present..duringsuthe :trial of ‘his caseg.and:.atithe.
return of the verdict, and.we think:that.when des-
prived of these prwﬂeges by being imprisoned in
jail,sor in any.other.improper manner, the verdict
returned against .him .should .not be. followed by,
judgment or sentence of the court, but ‘a new trial ”
should .be ordered if requested.’’ *

OKLAMOMA.

Day-v: Territory,: 2 .0kla,»409,37 Pac;:806;1.

Leroy-v. Térritory,-3 Oklda;59641 .Pacs612..

Humphrey v: State, 3 0kla, Ci',-6504,’ 106°Pac.
978, 139 Am, St. Rep. 972.

In Day v. Termitory, of Oklahoma,.2 Okla.. 409,
the court said on page 412:

‘“ A~leading principle that pervades .the..entirer.
lawiof-criminal sprecedure is,.,that. after.an in-.-
dictment 1s found nothing shall be done in the:ab--
sence of the prisoner. While this rule has, at
times,s In .casaes «of m1sdemean0r; been 1somewhat
relaxed, yet, in felonies, i 15 not i the power of
the ,prdsonar either by hwwelf or his counsel, to
wawe. the.right.to .be personally . present. during .
the.drvzal.’? * * 7

‘““Hromrflie srecord, it :ddes notappear afiirmas-
tively that ‘tlie -defendant has sheenafforded this :
constitutional xight of presence. during the-trral...
It‘'may be; and more fthem likelyis 'tnue; that thes
deféndant -was," 1n ‘fact,” present "ab-all: times :and-
that ‘the’ error-is an inadvertence:in-making-up:
the- record-"when his ‘case was~called for:consid=-
eration; -bit it would be 'andangerocuns precedents!
to- estabhfs"h for-the court ‘to assume-such to bes
the “truth and thus give its assenttora convictiont
where the records fall to showsthat. the«defendant.
was actually present on-his triaky thereby saying:
to <the -world “that ‘the ‘trialof: ?a» defendant :may.z
take -place i this territory;in his absenae, Mo~ -
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lation of a sacred and humame, constitutional, as
well as a statutory, tmmunity,”’

In. LeRoy v. Territory of OFklahoma, 3 ORla.
596, the court said in the headnote:

‘“In a eriminal prosecufion for a felony the de-

‘fendant must be actually present at every step

in the trial, and in cases where 1t is necessary the
record must show affirmatively the faet of his
presence. A case-made cannot be so amended
by the trial judge as to contradict the records of

the court.”’

In Humphrey v. State, 3 Okla, Crim. Rep. 504,
the court sald in the 2nd headnote:

¢“2. In a eriminal prosecution for a felony, the

defendant must be present, in person, during the
trial, and the record must aﬁrma,tivefy show this

fact.”’
The court said in the opinion on page 9507 :

““Tt may appear technical to reverse the case

for the failure of the record to show the pres-

ence of the defendant, when in all probability the
defendant was present at each step taken during
the trial. Courts of last resort must establish
precedents under which tnnocent men are to be
tried. The law presumes every man Innocent,
and this presumption clings to him until over-
come by competent evidence in a fair frial con-
ducted according to law. Even though the evi-
dence in this case is sufficient to warrant the ver-
diet of guilty, yet we must not declare a rule in
this case that would deprive an Innocent man
of any substantial right. It is not the fault of
appellate courts when such a precedent must be
declared in a case where the proof shows the de-
fendant guilty. 'The fault, if any there be, 1s



203 .

with the trial court, the clerk, and the prosecut-
ing attorney in their faillure to have the record

speak the truth.”’

PENNSYLVANIA.
Dunn v. Com., 6 Pa. St. 384.
Prine v. Com., 18 Pa. St. 103.
Dougherty v. Com., 69 Pa. St. 286.

A

The 2nd headnote of Dunn v. Commonwealih,
6 Pa, St. 384, one of the leading cases, was:

“In capital felowmes, the record must show that
the prisoner was present at the trial, verdict, and
passing of the sentence.”

The following are extracts from the opinion by
Judge Counlter:

‘“ At the rendition of the verdiet, the prisoner is
entitled to have the jury polled, so that each one
shall answer on his own responsibility, face fo
face with the prisoner, as to his guilt or inno-

cence.’’

““This has been deemed one of the material
hedges and safeguards which the common-law
forms throw around a person tried for life, and
therefore it ought to appear distinetly from the
record that he was afforded an opportunity to

avail himself of 1t.?? * * * ‘

‘‘How easy would it have been for the clerk to
enter that ‘‘the prisoner being brought into court,
and asked, &ec., the court proceeded to sentence
him to death as follows, &e.;’’ and how easy is it,
in such cases, for the court to see, that, in a mat-
ter of life and death, it is so entered.”’

“We may safely presume, as individuals, in
tranquil times, and in an enlightened -city, the .
conduct of the trial was all right; but, as a court,
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weican>lookronly.to: the record,. for.:this rrecord-
and«sjudgment ' will . be : recorded- as. a- precedent ;
for other fimes; and, if we let in'presumptions:
to supply omissions and defects in records, it will

by and by be deemed searcely necessaryto.show

by the record any:of.the:important.safegunards

of the trial by jury;.anduthe common-law-forms

stoutly asserted..as .a .shield.of liberty, by the

Hampdens, Russels, and Sidieys of “other days,

will lose their value. But forms are not merely

arshield-against the déspotism of kings, for there

18 occastonally a ~depotism in: all countries=—a:
despotism whose terrible voice 18 heard in tumults

and excilemenis—in-the rage of unrestrained and

wmpetious will, it .1s ‘then that .the stern.and in-.

flexible rules of the common-law. trial by jury will..
best prove theiwr wmportance and value. In the

last tencorstwenty ' years there have-been: mock

trials and bloody executions, withoutthe forms:
of law, in these states a thing which would have

been. deemed wmpossible m the primitive days of

the. republic.”” ~

‘“The judgment -of this court is, that it. does not
sufficiently appear by-the record that the prisoner.:
was present at the trial, particularly at the remn-.-
dition .of the werdict, nor when senfence of death
was.passed.” HEvery record of ‘this. kind ought to
show clearly that the prisoner ivas tried and 'sen~
tenced, and 1is. to.suffer according .to the substans=

tial Torms of the law. 'Wé cannot say:that of this
record, and the judgment-and sentence-is-there--
fore reversed, and the prisoner-is discharged:?’’

The -case:of‘Prine v.; Conmmonwealtli: 18 Pa.-St..
103,” a -trial ‘of ‘an' indictment for burgldry,-is:a-:
leadirig-case.whichbhas probably been more often
quoted than-any other. The.opinion by Chief Jus-
tice Gibsan is given in full:

““Tt.*is. undoubtedly-error ‘to-try a- person :for-
felony in his -absence; even-with™hig -consent* It.:
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would be contrary to the dictates of humanity to
let him waive the advantage which a view of his
sad plight might give him by inclining the hearts
of the jurors to listen to his defence with indul-
gence. Never has there heretofore been a pris-
oner tried for a felony in his absence. No pre-
cedent can be found in which his presence is mot
a postulate of every part of the record. He is
arraigned at the bar; he pleads in person at the
bar; and if he is convicted, he is asked at the bar
what he has to say why judgment shall not be
pronounced against him. These things are mat-
ter of substance, and not peculiar to trials for
murder; they belong to every trial for felony at
the common law, because the mitigation of the
punishment does not change the character of the
crime. IHow could the Court record them as
facts, if the ftruth were mnot so0? OQur loose-
ness in recording forms of procedure,
especially 1In criminal cases—if we have
any forms left—-has grown {till the knowledge of
the principles of which they were the exponents,
has been lost to the bench and the bar. More
method sometimes appears in the record of a jus-
tice’s Jjudgment for a few dollars, than appears in
the record of a conviction of murder. These ir-
regularities strike our professional neighbors with
special wonder. They have overborne resistance
by force of numbers; but we have not -yielded to
them in the one case capital by our law. In con-
vietion of murder, we have required the substan-
tive parts of a proper record to be set out so
clearly as to be separable from the dross with
which it is usually blended. This was in favorem
vitae. In other felonies, 1t is allowable to pre-
sume that everything was rightly done till the
contrary appear; but when it is stated on the
record positively that the prisoner was mnot
present, we cannot shut our eyes to the fact. What
authority had the prisoner’s counsel in this in-
stance, on the pretext of convenience, to waive
their presence? In a criminal case, there is no
warrant of attorney, actual or potential; for when



