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A. I disremember whether I saw Mr, Schiff or not.
@. You disremember that?
A. Yes, dir.
Q. Did you see anybody that day?
A, Yes, sir, I seen somebody that day.
Q. Who?
A. I saw Mr, I'rank that day for one person.
Q. I know; but outside ‘of Mr. Frank, who else of the office force
did you see that day—anybody or not?
A. The office foree; well, I disremember now.
. Q. You disremember now?
A. Yes, sir. #
Q. Well, now, the next time you watched there, that was Thanks-
- giving, wasn’t 1t7
A, No, gir, that was before Thanksgiving.
Q. Before Thanksgiving?
A, Yes, sir.
Q. About what time?
A: Well, 1t was somewhere about the last of August.
Q. Last of August? '

A, Yeg, sir. | | *~
Q. Well, now did you see anybody there that day? Was Mr. Iol-

loway sick that day, too? He was sick that day, too, wasn’t he?

A. No, sir, he wasn’t sick that day.

Q. Did you see him.

A. Yes, sir, I saw him that day.

Q. What time did he leave that day?

A I don’t-know; he left about two o’clock, I reckon.

Q. Don’t reckon, please, Jim; tell us if you have any memory
about 1t, say so; and if you haven’t, say you haven’t, please.

A. He left away from there gbout two o’clock.

Q. Then, awhile ago you said about half past two, and now you

state two?
A. No, sir, I said he left away from there about half past two the

first time,
Q. And this time, what time did you say he left?
A. 1 said he left away from: there about two.
Q. About two o’clock?
A. Yes, sir, that time.
Q. Did you'see Mr. Darley that day?
A. I disremember whether I did or not.
Q. You disremember that?
A. Yes, sir.
h Q. The next time was Thankspiving day—that you watched for
m?
A. The next time I watched for him——-
Q. Was Thanksgiving Day? _
A. Was the last day, the last of September, behind Thanksgiving
Day.
48 Q. That was behind Thanksgiving Day?
A, Yes, sir,
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Q. Before or after Thanksgiving, Jim?

A. This here was before Thanksgiving.

Q. Haven’t you said half 2 dozen times that you watched in Sep-
tember, and that was after Thanksgiving? Haven’t you told that
a dozen times to the jury?

A. T said it was after Thanksgiving,

Q. Yes?

A. Well, September iz after Thanksgiving.

Q. Your understanding is that it was after Th>-~ =~~~

A. Yes, sir, it was after Thanksgiving.

Q. So that it was in September, after Thanksgiving?

A. Yes, sir.

Q. That is correct, now, Jim?

A. Yes, sir, after Thanksgiving,

Q. Yes, that is right. Well now, that day, Mr. Darley was there
that day? ~
Yes, sir, I remember seecing him that day.

Was Mr. Schiff there?

Yes, sir; Mr. Schiff was there that day.

What time did Mr. Darley leave?

I don’t know what time he leff.

What time did Mr. Schiff leave?

I don’t know what time he left.

What time did Mr. Holloway leave?

Mr. Holloway left away from thers abeut half past two.
Do you remember that? +

Yes, sir, I can remember that,

Q. How ecan you remember when Mr, Holloway left and yet don’t
remember when anybody else left?

A. I can always remember when he leaves, because you always
have to tell him when you have to leave out and how long you are
going fo stay.

Q. You tell him when you are going to leave, and how long you
are going to stay?

A. T didn’t tell him that fime, because 1 was going to work that
evening. :

Q. The next time, did you tell him you were going to ring out?

A. No, sir, T didn’t tell him that I was going to ring out.

Q. The next time, did you tell him?

A. No, sir, I just told him I was going to work. _

Q. If vou never told him that you were going {o ring outf, how
do vou remember when he left?

A. Because T will tell yvou, if I didn’t have any other work to do I
would go down to the first floor and sit on a box and go to smoking,
and he worked down there. .

Q. And you didn’t tell him when you were going to ring out?

A. No, sir. I didn’t tell him when I was going to ring out.

Q. Therefore, your ringing out had nothing to do with when he
left, because you never told him? -

A. No, sir, T never told him that.

FRPOPOPOFO>
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Q. You never told him -anything about it? Well, now, in Sep-
tember, after Thanksgiving, was Mr. Darley there that day?
A. Yes, sir, I remember seeing Mr, Darley that day.
Q. Was Mr. Schiff there that day?
A. Yes, sir, I remember seeing him there.
49 Q. What time did Mr. Holloway leave?
A, Mr. Holloway left away from there about two o’clock.
Q. The next time you watched “was right after Christmas?
A. No, sir, the next time I wvatched was Thanksgiving Day,

then
Q. You said awhile ago'September was after Thanksgiving?

A. Yes, sir, after Thanksgiving day.

Q. All right. Well, now, Thanksgiving Day, the day you have
told about in January, who did you see there in January, I mean who
of the force?

A. 1 disremember now who I did ses in January when I was
there that morning. .,

Q. You disremember?

A, Yeg, sir, I disremember.
. Q. Can you remember anybody you saw ‘thera?

A. Nobody I saw there at all. Mr. Hoélloway, I can remember.

. Q. Jim, 1sn’t it true that on every Saturday morning, a number
of people come there to that factory alwhys?

A. Well| I don’t know, I couldn’t tell; nobody but just them that

worked -there.
Q. The first you watched, tell us ‘anvbody that .«come there that

day? '
A. I couldn’t remnember that; I couldn’t tell you.
Q. You don’t know about that?

A. No, sir. ‘
Q. The second time, you don’t know whether ‘anybody was work-
ing there or not? “
A. To my memory, I think there were some young ladies work-
ing up on the fourth floor.
’ 'Q,? Some ladies working there that evening up on -the fourth
00T
A. Yes, sir. r
Q. Thatis your memory about the second time?

A. Yes, sir.
Q3. Then, the third time, was anybody working there that avening,

Saturday evening? .
A. I don’t know about the third time.
Q. You don’t remember whether there were 'some young ladies

working up there that evening?

A. No, sir, I don’t know about the third time.

. You can’t remember about that?

A.. No, dir,

Q. ‘Well now, Thanksgiving, do you know whether anybody was:
working there Thanksgiving evening?

A. No, sir, I don’t know whether ahybody was working there

Thanksgiving evening or not.

.‘._Mn-r'--—.-
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Q. You dont know whether Mr, Schiff worked there that evening ?
A. No, sir, I don’t know whether Mr. Schiff worked that evening
or not.
Q. You can’t remember that, can you?
A. T didn’t see Mr. Schiff at all,
Q. You can’t remember whether he was there or not?
A. No, siin
Q. You wouldn’t swear that he was not there?
A. I will swear I didn’t see him; I will swear he wasn’ in the
office with Mr. Frank.
Q. You swear to that?
A, Yes, sir.
Q. Will you swear he wasn’t there that day?
A. I will swear Mr. Irby was worklng in the office.
50 Q. Thanksgiving Day?
A. No, sir, he wasn’t working in the office on Thanks-
giving,
. Q. ?The next time, was there any ladies working on the fourth
oor'?
L don’t remember.
You don’t remember whether there were or not?
No, sir.
You can’t remember that?
. No, 'sir.
There might have been?
. 1 didn’t see none of them there.
Q. You dldn’t see them?
A. No, sir.
Q. You only saw them working there one day?
A, I saw them working there the second evening.
Q. On the fourth floor, * * *
. Q. Did you say anything about it? Do you think that you told
about watching for Frank at that time. You think you told that at
that time?
. I don’t know where I told them at that very time,
Didn’t you say that you did?
No, sir.
That’s your opinion that you did.
I ain’t got no opinion about it.
Well, that’s your best recollection that you did?
No, sir, it’s not my best recollection.
Well what is your best recollection, that you didn’t then?
What do you mean by that.
Did you or did you not? |
I don™ know, sir. I’'m telling you the truth.
Well, he had already had that signal about stamping and
whis tlmg 2 long time.. What did he give it to you over again for?
A. He told me that Thanksgiving, but didn’t do it until I set them
on the box.
Q. Didn’tyou say he always gave you that signal?
A, No, sir. I didn’$ say he always gave me that signal.

FOPOPOFS
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Q. Gave it to you Thanksgiving?

A. Yes, sir,

Q. And repeated it to you that day again?
A, Yes, dir.

The witness Conley was examined by the solicitor, who brought
out 'the direct questions and answers Supra, and was then cross-ex-
amined by the defendant, when counsel brought out the cross-
questions and answers Supra.

Thereafter, and while the witness Conley was still on the stand,
Defendant’s Counsel moved to rule ouf, exclude, and withdraw
from the jury each and all of said questions and answers, upon the
grounds stated at the fime said motion was made that said questions
and angwers were irrelevant, immaterial, prejudicial, and dealt with
other matters and things irrelevant and disconnected with the 1ssues
in the case, ,

The Court denied this motion in writing, making in so doing the

following order:
51 “When the witness Conley was still on the stand his

testimony not having been finished, the defendant, by his at-
torneys, moved to rule out, withdraw and exclude from the jury each
and all the above questions and answers, because the same arve irrele-
vant, immaterial, prejudicial, and deals with other mafters and
things irrelevant and disconnected with the issues of this case. After
hearing argument of counsel, the Court overruled the motion to rule
out, withdraw or exclude said above stated questions and answers
from the jury, but permitted the same to remain before the jury.”

In making said order and declining to rule out, exclude and with-
draw said questions, and each of them, as well as all of the answers
and each of them, the Court erred, for the reason that said questions
and answers, each and all of them, were irrelevant, immafterial, 1il-
legal, prejudicial, and dealt with other matters and things wholly -
disconnected with the issues on trial, and the same amounted to ac-
cusing the defendant of other and independent crimes.

Defendant contends that this ruling of the Court was highly
prejudicial to the defendant, tending to disgrace him before the jury
and expose him to a convietion, not because he had cornmitted mur-
der, but because he was accused of depravity and degeneracy. .

When the third of the direct questions here sought to be excluded
was asked by the solicitor the defendant objected because the evi-
dence sought would be immaterial. The Court sustained the objec-
tion but the solicitor continued with the balance of the direct ques-
tions and answers here objected to and the cross-questions were there-
after asked and the answers given. The Court therefore erred in not
excluding and withdrawing all of said testimony. #

14. Because the Court erred in not ruling out, excluding, and
withdrawing the following evidence direct and cross of the witness
Conley, upoh motion of defendant’s counsel, made while Conley
was still on the stand.

“I always stayed on the first floor like I stayed April 26th and
watched for Mr, Frank while he and a young lady would be up on



C. WHEELER MANGUM, SHERIFF, ETC, 99

the second floor chatting., I don’t know what they were doing; he
only told me they wanted to chat. When the young.ladies would
come there, I would sit down at the first floor and watch the doon
for him. I watched for him several times. There will be one lady
for Mr. Frank and one lady for another young man who was there.
Mr. Frank was there along on Thanksgiving Day. I watched for
him several-times. A fall, heavy built lady come there that day.
He told me when the lady came he would stamp and let me know
that was the lady, and for me to go and lock the door., Well, the
lady came, and he stamped, and I locked the door. IHe told me
when he got through with the lady he would whistle for me to go
and unlock the door. * * * And he says: (on April 26th)
‘Now, when the lady comes, I will stamp like I did before * * *
T have seen Mr. I'rank there in the office two or three times before
Thanksgiving, and a lady was in the office, and she was sitting down
in a chair and she had her clothes up fo here, and he was down on
his knees, and she had her hands on him. T have also seen Mr.
Trank another time with a young lady lying on the table. She
was on the edge of the table. I don’t know the name of the woman
that was there Thanksgiving Day; the man that was there was Mr.

Dalton. * * * The lady that was there was a tall built
52  lady, heavy weight, she was nice looking, had on a blue look-

ing dress with white dots in it, had on a greyish looking coat
with kind of tails on it, white slippers and white stockings.

Cross-examination:

“The first time I watched for Mr. Frank was sometime during
last summer, about in July. I would be there sweeping and Mr.
Frank come out and called me in the office. That was on a Satur-
day; about three o’clock. As to what Mr. Dalton would do, the young
lady that worked at the factory would go out and get him and bring
him back there. That was Mr. Dalton’s lady. The lady that was
with Mr. Frank was Miss Daisy Hopkins. She worked up there on
the fourth floor. When Mr. IFrank called me, there was a lady in
the office with him. Xe talked to me in the lady’s presence. She
was Miss Daisy Hopkins, That was three or half past three. IIe
would say: ‘Did you see that lady go out there? You go down and
see nobody don’t come up here and you will have a chance to make
some money.” One lady had already gone on out to get that young
man, and the other lady was present. She came back after a while
and brought Mr. Dalion with her. They walked into Mr. Frank’s
office and stayed there ten or fifteen minutes, came back down, and
she says: ‘All right, James,” and I says: ‘All right;’ and I would go
back there fo the trap door that leads down to the basement, and 1
pulled up the trap door, and they went down there. I opened the
door because she said she was ready; I knowed where she was going,
Mr. Frank told me to watch; he told me where they were going. I
don’t know how long they stayed there; I dor’t know what time they
came back, but they came back after a while, the same way they
came down. I kept the doors shut-—not locked-—all the time, and



100 LEO M, FTRANEK V8.

never left it. Mr, Dalton gave'me a quarter and went out laughing,
and the lady went up the steps. She didn’t stay very long and came
down, and after that Mr. I'rank came down and left. That was about
half past four. I left before Mr. Frank did. Ile gave me a quarter.
That was the first Saturday. The next Saturday was about two weeks
after that, about the last of July or the first of August. He told me
the same Saturday that I was there: ‘Now, you know what you done
for me last Saturday. I want to put you wise this Saturday.’ I says:
‘All right, what time?’ IIe says: ‘Oh, about half past’ He got back
from lunch about a quarter past two; then Mr. Hollowav left, and then
Miss Daisy Hopkins came into his office. Mr. T'rank came out,
popped his fingers and bowed to me—bowed his head to me, and then
went back in the office. Then, I went down and stood by the door.
I didn’t lock it; I shut it. I don’t know what happened next; I
didn’t hear him come out of his office at all. Then I went down and
watched, No, I didn’t hear her come out of his office, Mr. I'rank
stayed there about a half an hour that day, then the girl went out.
He gave me a half a dollar, this time. The next time I watched for
him was before Thanksgiving Day, sometime in the winter, about the
last parf of August. When he told me he wanted me to watch for
him that time, it was on the fourth floor, right at the elevator. Snow-
ball was standing there then. Mr. I'rank says: ‘I want to put you wise
again for to-day.” He came back about half past two, and he says:
‘She will be here in a minute.” The lady that came in was one thay
worked on the fourth floor. I don’t know her name. It wasn’t Miss
Daisy Hopkins. She had hair like Mr. Hooper’s, grey haired. She
had a green suit of clothes. She went to Mr, Trank’s office, and
then I watched. I didn’t hear them leave Mr. Frank’s office. Then
she came out, and then he came out and went out the factory, and
then he came back. I stayed thers waiting for him. He said: ‘I

didn’t take out that money,” I says: ‘I seed you didn’t.”" He
53 said : ‘T'hat’s all right, old boy, I don’t want you to have any-

thing to say to Mx. Herbert or Mr. Darley about what’s going
on around here”” The next time I watched was Thanksgiving day.
I met Mr, I'rank there about eight ¢’clock in the morning. He says:
‘A lady will be here in a little while; me and her are going to chat.
I don’t want you to do no work; I just want you to watch.” The lady
came in about a half an hour. [ didn’t know her; T have never seen
her working at the factory. I had seen her at the factory two or three
nights before Thanksgiving Day in Mr. Trank’s office about eight
o’clock. She was a nice looking lady. T think she had con black
clothes, Bhe wag a very tall, heavy built lady. The front door was
open when she came Thanksgiving Day. She went up stairs and
went in Mr. I'rank’s office. Mr. I'rank came out and stamped right
above the trash barrel. I was down stairs about the trash barrel.
He told me he was going to stamp two times; then he stamped, and
I closed the door, and then I came back and sat on the box about an
hour and a half. Mr, I'rank says: ‘LIl stamp’after this lady comes, and
you go and shut the door and turn that night latch.” That’s the first
time he told me to lock the door, and he says: ‘If everything is all

right, you take and kick against the door.” And I kicked against =
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the door. I stayed there about an hour and a half that time. Then
Mr. Frank came down and unlocked the front door, looked up the
street, and then went back and told fhe lady to come down. She
came down and said to Mr. I'rank, while they were walking: ‘Is
that the nigger?’ and he says: ‘Yes.” And she says: ‘Well, dees he
talkk much?’ and he says: ‘He’s the best nigger I've ever seen.” They
went on out together; Mr. Frank came back. L went in his office.
He gave me a $1.25. The lady had on a blue skirt with white dots
In it, and white slippers and white stockings, and a grey tailor-made
coat with pieces of black velvet on the edges of it, and a black hat
with big black feathers over. The next time 1 watched for him was a
Saturday in January, right after the first of the year. e said there
will be a-young man and two ladies that would be there that Satur-
day morning. I was standing by the side of Gordon Bailey on the
elevator when he come and told me that about half past seven in the
morning, and he said I could make some money off this man.
Gordon Bailey and me was on the elevator together. He could hear
what Mr. Frank was saying. I got through cleaning at about a
guarter after two and stayed at the door. It was open, and the ladies
came about half past two or three o’clock, and the young man came
in and says: ‘Mr. Frank put you wise?” ‘Didn’t he tell you to watch
the door, two ladies and a young man would be there? Ile said:
‘Well, I'm the one.” Then he come and told the ladies to come on,
and they went up stairs towards the clock; they stayed thers about
two hours. 1 didn’t know either of the ladies. I don’t know what
they had on. The man was tall, slim built, heavy man; he didn’t
work there. I seen him talking to Mr. Holloway frequently during
the week. That's the last time L watched for him. Snowball and I
were in the box room when he told me to watch for him that time.
I don’t know if he knew Snowball was there or not. The day before
Thanksgiving, when he talked to Snowball, we were on the elevator.
Snowball could have heard anything that was said; Mr. Frank saw
Snowball standing there, * * * Miss Daisy Hopking worked
at the factory from June, 1912, until Christmas. 1 worked on the
same floor with her. I am sure she worked there from June until
about Christmas. She was a low lady, kind of heavy; she was pretty,
chunky, kind of heavy weight. I remember that she was there in
June because I took a note fo Mr. Herbert Schiff which she gave me.
Mr. Schiff said it had June on it, when he read it. It was on the
outside of the note. I looked and seen something on it; I don’t

know what it was. It was on the back of the note—June
54 something, and he laughed at it. T know Miss Daisy Hop-

kins left at Christmas, because Mr., Dalton told me that she
wasn’t coming back. It was one Saturday. Mr. Dalton was a slim
locking man and tall, with thick eye lashes, black hair, light
complected, weighed about 135 pounds, about thirty-five years
old. I seen him around the factory several times. 'The
first time was somewhere along in July, when he come
in there with a lady. Abouttwo weeks after that, T met
him at the door, about the last of August. The next time
was just about Thanksgiving Day. Then I saw him after Christmas
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when he come there with a lady. Him and the lady was down in the
basement. I don’t know who she was. Last time I saw him was
down at the station house. The detectives brought him down there.
First Saturday I watched for Mr, Frank, I saw Mr. Holloway there;
he left about half past two. I saw Mr, Darley that morning; don’t
know what time he left. The next Saturday I watched Mr. Hollo-
way wasn’t there; he was sick. That was about the last of July or
first of August. The next time I watched, about the last of August,
I saw My Holloway, Ie left about two o’clock. The day I
watched for him in September, after Thanksgiving Day, I saw Mr.
Holloway leave about half past two. Schiff and Darley were there.
I disremember who I saw there in January, except Mr. FHolloway.
Sometimes some of the girls worked there on Saturdays. Don’t re-
member any girls that worked there on the first Saturday that I
watched. The second time I watched, I think some ladies were work-
ing up on the fourth floor. I don’t know about the third time, and
I don’t know whether anybody was working there Thanksgiving
afternoon or not. I didn’t see Mr. Schiff at all that-day. I will
swear he wasn’t in Mr. Frank’s office that day. I don’t remember
whether any ladies worked there the other fimes I was watching, or
not. * * * T don’t know whether I told them (detectives)
about watching for Frank at that time. I haven’t got any
opinicn about it. I haven’t got any recollection. Ie told me about
stamping and whistling on Thanksgiving Day, but didn’t do it
until I set them on the box.”

Conley had testified both on direet and had been cross examined
for a day and a half on other subjects, as above set out, and while
on the stand and after testiflying as above set out, counsel for defend-
ant moved to rule out, exclude and withdraw each and every part of
the e¢vidence given by the witness as to all transactions had between
Frank and other women at other times than on the day of the alleged
murder, upon the grounds, made at the time, that evidence of such
transactions was irrelevant, immaterial, illegal, prejudicial, and dealt
with other matters and things irrelevant to and disconnected with
the 1ssues on trial, and the same amounted to accusing the defendant;
of other and independent crimes,

The evidence next above set out was, and is, all the evidence given
by Conley dealing with I'rank’s transactions with women at other
times than on the day of the murder, and was the evidence sought
to be ruled out, excluded, and withdrawn from the consideration of
the jury.

The Court declined, upon the motion made and for the reasons
argued, to rule out, exclude and withdraw such evidence from the
jury but left the jury free to consider the same.

The ruling of the Court was, and is, erroneous, for the reasons al-
leged above, and the Court erred in not granting the order asked,
ruling out, excluding, and withdrawing such evidence from the

jury.
55 When the solicitor first sought from the witness Conley
the evidence here sought to be excluded the defendant ob-
jected because the evidence sought to be brought out would be im-
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material. . :he Court ruled that such evidence would be immaterial,
but after this ruling the solicitor brought out the direct testimony
here sought to be ruled out and excluded. After the direct testi-
mony supra had been brought out after the Court’s ruling, the cross
testimony supra here sought to be withdrawn was also brought out
In an eifort to modify or explain the direct evidence. Under the
circumstances the Court ought to have granted the motion to exclude
and withdraw all such evidence and for failing to do so committed
erTor.

Movant assigns as error the action of the Court in allowing this
evidence to go before the jury because the same ig illegal, irrelevant,
immaterial and hurtful to the defendant. - | |

15. Because the Court permitted, over the objection of defend-
ant’s counsel made when the evidence was offered, that such evidence
was Irrelevant and immaterial, the witness Conley to swear that
the police oflicers ook him down to the jail, and to the door where

Frank was, but that he never saw Frank at jail and had no con-
versation with him there.

The Court erred in permitting the introduction of this evidence,
for the reasons above stated. It was hurtful for the reason that the
solicitor contended, in his address to the jury, that Frank declined
0 see Conley, and that such declination was evidence of his guilt.

16, Because the Court, over objection of the defendant, made at
the time the evidence was offered, that the same was irrelevant,
immaterial, and not binding on Frank, permitted the witness,
Mrs. White, fo testify that Arthur White, her husband, and Camp-
bell are both connected with the Pencil Company, and that she
never reported seeing the negro on April 26th, 1913, which she
testified she did see, in the pencil factory, to the City detectives until
May the 7th, 1913.

For the reasons above stated, the Court erred in not excluding the
evidence, and for the reason that the solicitor, in his address to the
jury, contended that the fact that there was a negro (which he
contended was Cenley) in the factory the morning of April 26th
wag concealed from the authorities, and that such concealment was
evidence of Frank’s guilt.

17. Because the Court permitted, over the objection of defendant’s
counsel made when the same was offered, that the same was irrele-
vant and immaierial, the witness Mangum, to testify that Conley
and another party went down from the pencil factory to the jail,
that he had a conversation with Mr. Frank aboul confronting
Conley, Frank then being on the fourth floor of the jail; that Chief
Beavers, Chief Lanford, and Mr. Scott, with Conley, came to the
jail to see Frank, and they asked him if they could see him; that

he said: “I will go and see; and, if he is willing, it is all
56 right;” that he went to Frank and said: “Mr. Frank, Chief
Beavers, Chief Lanford and Seott and Conley want to talk
with you, if you want to see them;” that Frank said: “No, my
attorney is not here, and I have got nobody to defend me;” that his
lawver was not there, and that no one was tglere to listen to what

might be sald.
J
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tﬁ%‘]gl& Court erred in admitting this evidence for the reasons above
stated. « | ﬂ

1'he sohicitor in his argument pressed on the jury that the failure

oi Frank to face this negro and the detectives was evidence of guilt,
and movant contends same was prejudicial. - | -
-~ 18. Because the Court erred in permitiing the witness, Dr. H, T\
Harris, over the objection of the defendant, made at the time the
testimony was offered that the same was irrelovant and immaterial,
to testify: ]

“1 might preface my remarks on this by saying that more than
12 or 15 years ago someone told me that the reason that cabbage
was considered 1ndigestible was because they were ordinarily cooked
with meat or grease, and with the 1dea of seftling this question, on
my clinic I got a lot of patients whose stomachs were not in very
good condition, and made a number of experiments particularly to
determine the matter as to whether or not this was the case. During
the course of the experiment that I made at that time, I was struck
by the fact that the behaviour of the stomach after taking a small
meal of cabbage and bread, either cornbread or biscuit—that the
behaviour of the stomach was practically the same as after taking
some biscuit and some water alone. -

“l discovered, as I say, at that time, that our ideas about how
- quickly cabbage digested were rather erroneous, and as 1 remarked
& moment. ago, 1 observed that the stomach freed itself of a mixture
of cabbage and bread just about as quickly as we only gave bread
alone; the amount of recovery on the part of the mucuous membrane

~ in the way of sufficient gastric juices was about the same practically

or probably a litile bit more recovery with cabbage. |

“It is the only way 1 can get at 1, 1t is the only real knowledge 1
have on the subject in connection with the work that was done in
this particular instance here.”

The witness Harris testified that from the state of digestion of the
food found in the stomach of Mary Phagan he could say she died
in 30 or 40 minutes after her last meal of bread and cabbage, over
the objection above made and the further objection that the witness
could not give the result of other and different experiments. made
12 or 15 years ago upon persons ‘“‘whose stomachs were not in a very
good condition,” and not under the same circumstances and condi-
tions, to sustain and bolster up the experiment made upon the
stormach of Mary Phagan, and to sustain his asseriion that Mary
Phagan died from 30 to 40 minutes after she ate her lasi meal.

The Court overruled the objection and admiited the testimony
and in doing so, the court for the reasons indicated, committed
prejudicial error. o | .

19. Because the court erred in permitiing the witness, Dr. H. I,
Harris, to testify, over the objection of the defendant made when

the evidence was submitted, that the same was irreievant
57 and immaterial and that experts could not give to sustain
their opinions individual and isolated experiments but must

. gnswer from their knowledge of the science obtained from. all

sources, that * * * .
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“Knowing the facts that cabbage would pass out of the stomach
very quickly in a normal one, I ascertained her digestion, and as
soon as I saw the cabbage in this case, I at once felt certain that
this girl either came to her death or possibly the blow on her head
at any rate, a very short time, perhaps three quarters of an hour
or half an hour or forty minutes, or something like that, before:
death occurred. I then began a number of experiments with some
1%em;le:r:aen who had normal stomachs with a view of judging of the
ime. "

“l had the mother of the girl to cook some cabbage, and it was
given to people with absolutely normal 'stomachs; that I know from
investigations of their stomachs.

“L will state 1n general terms there were only four persons ex-
perimented upon, and two of them were experimented upon tivicé in
this connection, and in every single instance the effect on the cab-
bage was practically the same, that is, it was almost entirely digested,
notwithstanding the fact that 1 had those men given some pieces
just as large as were fopnd in Mary Phagan’s stomach, and 1 took
pains to see ‘to it that they did not chew this cabbage, but they ate
it very rapidly, in three or four minutes, gulped it down, so that
we would have as nearly as possible the conditions that I was certain
existed at the time Mary Phagan ate her last meal, The result of
this, you gentlemen have seen.”

(The wifness here was permitted over the objection as above
stated, to exhibi} several small glass jars containing what purported
to be partly digested cabbage, resulting from experiments made.)

“Now I know from my observations of the cases that I present
here that the digestion of these persons was normal. I did not make
a microscopic examination of the stomachs ¢f the gentlemen experi-
mented upon, but I made an examination of their stomachs to see
how they secrete their food, which is the only way we can tell,
You can take the fluids and tell whether the stomach is normal, it
is the only way we possess.

“T merely wish to call attention to the fact that I made experi- .
ments which varied in the time that the contents were in the person’s
stomach, from 38 minutes, which was the time the contents weére
in the stomach of the boy 14 years of age, to 70 minutes, in an- -
other one of my cases, and the results indicated in every instance,
from 88 to 70 minutes, in every single instance, the cdbbage was
practically digested, practically altogether so.”

Over objections made as is above stated, the Court permitted this
testimony to go to the jury and in doing so committed prejudicisl
error. Lxperts can testify from the given state of any science, but
can not explain the process or results of particular experiments made

by fthemselves. _ . ‘ _
20. Because the Court permitted the witness Harris to testify as

follows: _ . o
“T wish to say that I made a microscopic examination of those

contents of the stontachs, and while I found in Mary Phagdn’s ¢dse,
except in the case of particles of cabbage that were chewed up too
smigll to give sufficient indication, the cabbage that was in the

8—T776
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stomach gives every indication of having been introduced
08 into 1 within three quarters of an hour; the microscopic ex-

amination showed plainly that it bad not begun to dissolve,
or at least, only a very slight degree, and it indicated that the process
of digestion had not gone on fo any extent at the time this girl was
rendered unconscious at any rate. I wish further to state that on
examining Mary Phagan’s stomach I found that the starch she had
eaten had undergons practically no alteration; there were & few of

the starch cells which showed the bheginning of the process of di-
gestion, having changed into the substance called erthro-dextrine,

but these were very much rarer than is the case in a normal stomach
where the contents are exposed to the actions of the digestive fluids
for something like, say 50 or 60 minutes. The contents taken
from the little girl’s stomach were examined chemically, and the
result of the chemical examination showed that there were only
slight traces of the first action of the digestive juices on the starch,
thus confirming my microscopic examination, and showed clearly
that only the very beginning of digestion had proceeded in this
case, : *

“As I was saying, of even greater imp¢ fance in this matter, ib
was found that there were 160 cubical soi 1s, or about five and a
half ounces of total contents remaining ir, the stomach, and after
an ordinary meal of cabbage and bread, thi ‘s not the case. Under
ordinary conditions, we get out perhaps o) \an average of some-
thing like anywhere from 50 to 60 or 70 cubic centimeters, or, say
from a half to a third of what was found in this case, and it was
plainly evident that none of this material had gone into the small
intestine, because that was examined for it from the mouth out to
the beginning of the large intestine, which i1s many feet away from
it in the neighborhood of something like 26 feet away, and there
was very, very little food found in the small intestine, none at all,
as a fact, in the small intestine, which showed clearly, as I have
said, that the contents of the stomach had not begun to be pushed
on into the small intestine at the time that death occurred, This
pushing on begins in about half an hour after such a meal as this,
and by the time an hour is reached, the greater part of what is
introduced into the stomach is already down in the small intestine,
so that it becomes very clear from this that digestion had not pro-
ceeded to any extent at all.”

The above testimony of Dr. Harris was objected to when offered
because the same was argumentative. It was not, as movant con-
tends, a statement of fact, scientific or otherwise, from which the
jury could for themselves draw conclusions, but was a mixture of
facts and arguments.

The Court declined to rule ouf this testimony, and declined to
force the witness to abstain from arguments and state the facts.
This argument of the witness was clearly prejudicial to the defend-
ant and failure to rule out the testimony was error.

21. Because, the Court permitted the witness C. B. Dalton to
testify over the objection of defendant, made when the evidence was

offered and before cross examination, that the testimony was 1irrele-
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vant, incompetent, immaterial and illegal, dealt with other matters
than the issues on trial and was prejudicial to the defendant’s case;
that he knew Leo I'rank, visited the National Penecil Co.’s plant and
saw I'rank there four or five times; that he was in the office of Leo
Frank, that he has been there three or four times with Miss Daisy
Hopking, and at these times IFrank was in his office; that the witness
had been in the basement, going down the ladder, that Frank knew

he was 1n the building, but does not know whether Frank
59 knew he was in the basement; that he saw, Conley there when

he went there; that sometimes when he saw him in his office
there would be ladies there, sometimes there would be two and
sometimes one; he did not know how often he saw Conley there,
but sometimes he would give him a quarter, that he did that a half
dozen or more fimes; that he went to the factory about once a week
for a half dozen weeks, that he saw I‘rank there in the evenings
and In the day times; sometimes he would see cold drinks in the
office, Coca-Cola, lemon limes, ete., that sometimes he saw beer in
the office, that he never saw ladies there when beer and cold drinks
were there do anything and never saw them do any writing,

The Court permitted this testimony of Dalton to be heard over
the objections made as aforesaid and for such reason committed
error.

This evidence was peculiarly prejudicial to the defendant because
the solicitor insisted, in his argument, that in addition to being in-
dependent testimony looking to the same end, that it corroborated
the testimony of Conley as to immoral conduct on the part of
Frank,

22. Because the Court permitted the witness C. B. Dalion to be
asked the following questions and make the following answers, over
the objection of the defendant made at the time the evidence was
offered, and before cross examination, that the testimony was irrele-
vant, incompetent, immaterial, and illegal, dealt with other matters
and things than the issues of the trial, was prejudicial to the de-

fendant. *
. Mr. Dalton, have you ever worked at the pencil factory?

A, No, sir.

Q. Do you know Leo M. Frank?

A, Yes, sir,

Q. Do you know Daisy Hopkins?

A. Yes, sir.
- Q

A-.

Q

A

L

. Do you know Jim Conley?

. Yes, SIT.
. Have you ever visited the National Pencil Factory?
. Yes, sir: I have been there some.
Q. How many times?
A. I don’t know; three, or four, or five times.
Q. Wers vou ever in the office of Leo M. Frank?
A. Yes, sir.
Q. On what occasion?
A. T have been there two or three times with Miss Daisy.

Q. Where was Frank when you were there?



108 LEQ. M. FRANK VS,

A. He was in the office; I don’t know whose office it was, but he
was in the office.

Q. Were you ever down in the basement?

A. Yes, sir,

Q. What part of the basement did you visit? Can you tell me on
that diagram (indicating) ? "

A, 1 have been down that ladder.
60 Q. (Looked at No. 12.) Did Frank have any knowledge
of your business down there?

A. I don’t know; he knowed I was in the basement; he knowed
I was there.

Q. Was Conley there when you were there?

A. Yes, sir; 1 seen Conley there, and the night-watchman, too—
he wasn’t Conley. ’

Q. At the time you saw Frank there was anybody else in the office
with him?

A. Yes, sir; there would be some ladies there; sometimes two and
sometimes one, maybe they didn’t.work in the morning and would
be there in the evening,.

Q. How many times did you pay Jim Conley anything?

A. I don’t know.

Q. About? o '
A. Gave him a quarter when I was going in sometimes; 1 expect

I gave him a half dozen or more—about every week.,
Q. What time of day or night was it that you saw Mr, I'rank in
his office?
It was in the evening—in the day time, sorter.
What, if anything, would he have up there at the time?
Sometimes he would have cool drinks.
What kind of drinks?
Coca-Cola, lemon lime, or something of that sort.
What else? |
Some beer, sometimes,
Some beer?
. Yes, sir.
Were those ladies doing any stenographic work up there?
I never seed them doing any writing. I never stayed there
, but I never seed them doing any writing,
. You never saw anything of that kind going on?

. No, sir.

The Court permitted these questions and answers to be heard by
the jury, over the objection of the defendant, aforesaid, and com-
mitted error, for the reasons aforesaid. Xis evidence was particu-
larly prejudicial to the defendant, because the solicitor insisted in
his argument that it corroborated the testimony of Conley as fo
immoral conduct on the part of I'rank.

The Court erred for the reasons above stated in not ruling oué
and excluding from the jury each and all of the above questions and

AnSWers, | o
23. Because the Court permitted, over the defendant’s objection,

made when the testimony was offered, that it was illegal, immaterial,

PEOPLOPOPLPOP

lon

> O
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and because it could not be binding on the defendant, the witness
©. L. Rosser, to testify that since April 26, 1913, he had been en-
gaggd in connection with this case; that he visited Mrs, Arthur
White subsequent to April 26; that the first time the witness ever
claimed to have seen the negro at the factory when she went into
t]:i}eractory on April 26th, was some time about the 6th or 7th
of May.

The Court, over objections as stated, admitted the testimony just
above, and in doing so erred, for the reasons herein stated.

This wad particularly prejudicial to the defendant, because the

solicitor contended in his argument to the jury that the fact
61 that factory employees did not disclose the fact that Mrs,

White saw the negro ‘on April 26th, was evidence that the
" defendant was seeking to suppress testimony material to the dis-
covery of the murderer. \

24, Because, during the trial, and on August 6, 1913, pending
the motion of defendant’s counsel to rule out the testtmony of the
witness Conley tendine to show acts of perversion on the part of the
defendant and acts of immorality wholly disconnected with and dis-
associated from this crime. (Such evidence being set out and de-
scribed in grounds 13 and 14 of this motion.)

The Court declined to rule ouf said testimony, and immediately
upon the statement of the Court that he would let such testimony
remain in evidence before the jury, there was instant, pronounced
and continuous applause throughout the crowded court room
whereln the trial was being had, by clapping of hands and by stamp-

ing of feet upon the floor. .
The jury was not then in the same rocom wherein the trial was

being had, but in an adjacent room not more than fifty feet from
where the judee was sitting and not more than fifteen or twenty
feet from portions of the crowd applauding, and so close to the
crowd, in the opinion of the Court, as to probably hear the applaud-
ing.

Immediately upon said applauding the defendant’s counsel moved
the Court for a mistrial of the cause; and, upon the announcement
of the Court that he would not grant a mistrial, moved the Court
to clear the Court-room;, so that other demonstrations could not be

had.
The Court refused to grant a mistrial and declined to clear the

court-room.

In refusing a mistrial and in declining to clear the courf-room,
the Court erred. The passion and prejudice of those in the erowded
court-room were so much aroused against the defendant, as con-
tended by counsel for the defendant, that he could not obfain a
fair and impartial trial. ,

The Court, as movanf, contends, also erred in not clearing the
court-room of the disorderly erowd, but left them.in the court-room,
where their very presence was a menace to the jury.

It is true that the Court did threaten that upon a repetition of
such disorder he would clear the court-room, but such a threat, as
movant contends, was wholly inadequate, as evidenced by the fact
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that during the same day of the trial, while witness Harris was upon
the stand, the crowd laughed jeeringly when Mr. Arnold, one of the
defendant’s counsel, objected to a comment of the solicitor, and that,
too, in the presence of the jury.

And again, during the trial, when Mr, Arnold, one of the de-
fendant’s counsel, objected to a question asked, the following col-
loquy took place:

Mr. ArNorp: I object to that your Honor; that is, enfering the
oid?lll‘s on that book merely; that is not the question he is asking now
at all.

The Courr: “What is the question he is asking now?” (Re-
ferring to questions asked by the Solicitor-General.)

Mr. ArnowLp: “He is asking how long it took to do all this work
connected with it.” (Referring fo work done by Frank the day

of the murder.)
62 The Courtr: “Well, he knows what he is asking him.”
Upon this suggestion of the Court, that the Solicitor knew
what he was doing, the spectators in the court-room applauded, cre-
ating quite a demonstration. |

Mr. Arnold again complained of the conduct of the spectators in
the court-room. The Court gave no relief, except directing the
Sheriff to find out who was making the noise, to which the Sherfi
replied that he could maintain order only by clearing the couri-
IO,

25. Because the Court erred in admitting, over the defendant’s
objection, made at the time the testimony was offered, that it was
illegal, immaterial and irrelevant, the introduction of certain glass
bottles containing partly dicested cabbage, which resulted from tests
made on other parties by the witness, Dr. Harris, wherein the cab-
bage which he claimed to be cooked the same as was the cabbage
eaten by Mary Phagan, after it had remained in the stomach of such
other parties from 30 to 50 minutes were taken out by means of a

stomach pump. *
The purpose of these experiments was to show the state of di-

gestion of this cabbage in comparison with the state of digestion
of the cabbage taken from the stomach of Mary Phaean, so as to
sustain the contention of the State that Mary Phagan was killed
within 30 or 40 minutes after eating the cabbage and bread.

The Court admitied these sammnles of partly digested cabbage taken
from the stomach of others, as aforesaid, and in doing so, committed
error for the reasons above stated, and for the further reason that
there was no evidence, as the defendant’s counsel contend, that the
same circumstances and conditions surrounded these other parties
in the eating and digestion of the cabbage as surrounded Mary
Phagan 1n the eating and digestion on her part and no evidence that
the stomachs of these other parties were in the same condition as
was Mary Phagan’s.

26. Because the Court, in permitting the witness, Harry Scott, to
testify over the objection of defendant, made at the time the testi-
mony was offered, that same was irrelevant, immaterial and not
binding upon the defendant, that he did net get any information

|

r
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from anyone connected with the National Penecil Company that the
negre Conley could write, but that he got his information as to that
from entirely ouiside sources, and wholly disconnected with the
National Pencil Company.

The Court permitted this testimony to be given over the objections
above stated, and'in doing so, for the reasons therein stated, com-
mitted error.

This was prejudicial to the defendant, because the negro Conley
at first denied his ability to write and the discovery that he could
write was as the State contended, the first step towards connecting
Conley with the erime, and the Solicitor contended in hig argument

to the jury that the fact that the Pencil Company authorities
63 knew Conley could write and did not disclose that to the

State authorities, was a circumstance going to ghow the guilt
of Frank,

27. Because the Court permitted the witness, Harry Scoif, to tes-
tify over the objection of defendant’s counsel, made when the testi-
mony was offered, that the same was irrelevant, immaterial, illegal
and not binding on the defendant, that the witness first communi-
cated Mrs, Whitfe’s statements about seeing a neero on the street floor
of the pencil factory on April 26, 1913, to Black, Chief Tanford,
and Bass Rosser, that the information was given to the detectives on
April 28th,

The Court, over the defendant’s objections, permitted the above
testimony to be given, and in doing so erred for the reasons above
stated. “This was prejudicial to the defendant, because it was con-
tended by the State that this witness, Harry Scott, who was one of
the Pinkerton detectives who had been emploved to ferret out the
crime, by Frank acting for the National Pencil Company, had not
promptly informed the officials about the fact of Mrs, White's seeing
this negro and that such failure was evidence pointing to the guilt
of I'rank.

This witness was one of the investigators for the Pinkerton De-
tective Agency, who was employed by Frank acting for the National
Penecil Company to ferret out this erime,

28. Because the Court permitied Harry Scott, a witness for the
State, to testify over the objection of the defendant, made at the time
that same was offered, that the same was irrelevant, immaterial, il-
legal and prejudicial to the defendant; that the witness, in company
with Jim Conley, went to the jail and made an effort to see IFrank.
And that after Conley made his last statement (the statement about
writing the notes on Saturday) Chief Beavers, Chief Lanford and the
witness went to the jail for the purpose of confronting Frank. That
Conley went with them; that they saw the Sheriff and explained
their mission to him, and the Sheriff went to T'rank’s cell; that the
witness saw I'rank at the jail on May 3rd (Saturday), and that
Fllfank refused to see Conley only through Sheriff Mangum ; that was
all.

The Court, 1n admitting this testimony over the objections made,
erred for the reasons stated above. This was error prejudicial to the
defendant, becanse the witness Mangum, over the defendant’s objec-
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tion, had already been allowed to testify that Frank declined to see
Chief Lanford, Chief Beavers, the witness and Conley, except with
the consent-of his counsel or with his counsel; and the Solicitor in
his argument asserted that the failure of ¥rank to see the witness
while he was employed by the Pencil Company to ferret out the
crime 1n the presence of the negro and the two'chiefs, was strong
svidence of his puilt. ;

29. Because J. M. Minar, a newspaper reporter for the Atlanta

Georgian, was called by the defendant for the purpose of im-
64 peaching the witness George Epps who claimed that on Sat-

~ urday of the crime he accompanied Mary Phagan from a
point on Bellwood Avenue to the center of the city of Atlanta, by
showing that on April 27th at the house of Epps, he asked (reorge,
together with his sister, when was the last time they saw Mary Pha-
gan, In reply, the sisler of Epps said she had seen Epps on the
previous Thursday, but the witness Epps said nothing about having
come to town with Mary Phagan the day of the murder bui did say
he had ridden to town with her in the morning of ofher days oc-
casionally.

Upon cross examination, over the objection of defendant’s coun-
sel made when the cross examinafion was offered, that the sume was
_ irrelevant, immaterial, incompetent, prejudicial to the defendant,

and not binding on the defendant, the witness was allowed to testify
that he went to the house of Epps in his capacity of reporter; that
one Clofine was the City Edilor and that,the witness was under him
and that Clofine was a constant visitor of Frank at the jail.

The Court admitted this testimony over the objections aforesaid
and in doing so erred. There was no evidence of any relationship
between Irank and Clofine which could show any prejudice or bias
in Frank’s favor, even by Clofine and certainly none on the part of
the witness Miner.

30. Because the Court erred in permitting the witness Schiff, to
testify over the objection of defendant made at the time the testi-
mony was offered, that the same was incompetent, irrelevant and im-
material, that it was not Frank’s custom to make engagements I'ri-
day for Saturday evening, then go off and leave the financial sheet
that had to be over at Montag’s Monday morning not fouched.

The Court permitted this testimony over the objection of defend-
ant and therein erred, for the reasons stated.

This was prejudicial, because it was the contention of the State
that F'rank, contrary to his usual custom, made an engagement on
Trriday before the crime to go to the baseball game on Saturday after-
noon, leaving the financial sheet unfinished, although such sheet
ought to have been prepared on Saturday and sent to Montag’s to
the general manager of the factory on Monday. The only material
issue was what took place Friday and Saturday and it was wholly
immaterial as to what his custom. previous to that time had been.
' 31. Because, during the trial the following colloquy took place
between the Solicitor and the witness Schiff:

Q. Isn’t the dressing room back behind these doors?
A. Yes, it 1s behind these doors.
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. That is the fastening of that door, isn’ 1t?

A, Yes,

Q. And isn’t the dressing room back there then?

A. That isn’t the way it is situated.

Q. It isn’t the way 1t is situated? -
A, It is not, no, sir.

66 Q. Why, Mr, Schiff, if this is the door right here and—-
A. Mr. Dorsey I know that factory.

Q. Well, I am trying to get you to tell us if you know it; you have
no objection to telling it, have you?

(Here objection was made by defendant’s counsel that Schiff
had shown no obiection to answering the questions of the Solicitor
and that such questions as the one next above, which indicated that
the witness did object to answering was improper.)

Mr. Dorspy: I have got a right to show the feeling. .
The Courr: (Go on now, and put your questions.
Mr. Dorsey: Have you any objections to answering the question,

Mr. Witness?
A. No, sir I have not.

These comments of the Solicitor, reflecting upon the witness were
objected to and the Court urged to prevent such reflections. This
the Court declined to do and allowed the Solicitor to repeat the in-
sinuation that the witness was objecting fo answering him.

This was prejudicial error. The witness deserved no such insin-
uations as were made by the Solicitor and in the absence of the re-
quested relief by the Court, the jury was left to believe that the re-
flections of the Solicitor were just.

This witness was one of the main leading witnesses for the defend-
ant, and to allow him, movant contends, to be thus unjustly discred-
ited was harmful to the defendant.

32. Beeause the Court erred in declining to allow the witness
Miss Hall to testify that on the morning of April 26th, and before
the murder was committed, Mr, Frank called her over the felephone,
asking her to come to the pencil factory to do stenmographic work,
stating at the time he called her that he had so much work to do
that it would take him until six o’clock to get it done.

The defendant contends that this festimony was part of the res
gestee and ought to have been heard by the Court, and failure to do
so committed error.

83, Because, while Philip Chambers, a youth of 15 years of age,
and a witness for the defendant, was testifying, the following oc-
curred:

Q. You and Frank were pretéy good friends, weren’t you?

A, Well, just like a boss ought to be to me.

Q. What was it that Frank tried to get you to do that you told
(antt about several times?

A. T never did complain to Mr., Gantt.

Q. What proposition was it that Mr. Frank made to- you and
told you he was going to turn you off if you didn’t do what he

wanted you to?



114 LEO. M. FRANEK VS,

A. He never made any proposition to me. 1
Q. Do you deny that you talked to Mr, Gantt and told him about

these 1mproper proposals that I'rank would make to you and told
you that he was going to turn you off unless you did what he wanted

yvou to do?
A. I never did tell Gantt anything of the sort.

66 (Objection was here made by the defendant that the answer

sought would be immaterial,)
The Courr: Well, I don’t know what it is, ask him the question.

Q. Didn’t you tell Gantt the reason why I'rank said he was going

to turn you off?

A No, sir.

Q. Didn’t Frank tell you he was going to turn you off unless you
would permit him to do with you what he wanted to do?

A, No, sir,

Q. No such conversation ever occurred?

A. No, sir. .

Q. With J, M. Gantt, the man who was bookkeeper and was
turned off there? "

A. No, sir, I never told him any such thing.

Q. No such thing ever happened?

A, No, gir.

Mr. ArNoip: Before the examination progresses any further, I
want to move to rule out the witness said there wasn’t any truth in
1t, but I want to move to rule out the questions and answers in rela-
tion to what he said Frank proposed to do to him—right now. I
think 1t 1s grossly improper and grossly immaterial ; the witness says
there is no truth in it, but I move to rule it out. .

Mr, Dorsey: We are entitled to show the relations existing be-
tween this witness and the defendant, your Honor.

Mr. ArNorD: We move to rule out as immaterial, illegal and
grossly prejudicial and as grossly improper, and the gentleman
knows 1t, or ought to know it, the testimony that I have called your

Honor’s attention to. y
The CourT: Well, what do you say to that, Mr. Dorsey? How

1§ this relevant at all over objection?

Mr., Dorsey: We are always entitled to show the connection, the
association, the friendship or lack of friendship, the prejudice, bias,
or lack of prejudice and bias, of the witness, your Ilonor. You per-
mitted them, with Conley, to go into all kinds of proposals to test
his memory and to test his disposition to tell the fruth, ete. Now I
want o lay the foundation for the impeachment of this witness by
this man Gantt to whom he did make these complaints. -

The Court: Well, I rule it all out.

Mr., Arxorp: It 1s the most unfair thing I have ever heard of, to
try to inject in here in this illegal way, this kind of evidence; any
man ought to know that it is illegal. It has no probative value, and
has been brought in here by this miserable negro and I dor’t think
any sane man on earth could believe it. It i1s vile slander and
fatigues the indignation to sit here and hear things like this sug-



C. WHEELER MANGUM, SHERIFR, ETC. 115

tg:s:ed, things that your Honor and everybody knows are incompe-
nt.

The Courr: Well, T sustain your objection.

Mr. Arvorp: If the effort is made again, your Honor, T am going
to move for a mistrial. No man can get a fair irial with such inuen-
does and insinuations as these made against him.

The Court: Have you any further questions, Mr. Dorsey?

. Mr. DorsEy: That is all I wanted to ask him. I will bring Gantt
in to impeach him.,

The Courr: Well, I have ruled that all out.

Mr. Dorsey: Well, we will let your Honor rule on Gantt, too.

The assertion by the solicitor that this witness did make the sug-
gested complaints to Gantt, the insinuations involved in the
67  questions of the solicitor that 'rank had committed disgrace-
_ ful and prejudicial acts with the witness and the final asser-
tlon of the solicitor when the Court ruled it out that he would intro-
duce Gantt and let the Court rule on Gantt too, was highly preju-
dicial to the defendant. The Court erred in permitting the solicitor
to make the insinuations and to indulge in the threat that he would
let the Court rule on Gantt too, in the presence of the jury and
-without any rebuke on the part of the Court. The Court erred in not
formally withdrawing these insinuations and assertivns from the
jury and in not of his own motion severely rebuking the solicitor for
his conduct. The mere ruling out of the testimony was not sufficient.
Nothing but a severe rebuke to the Solicitor-General would have
taken from. the jury the sting of the insinnations and threats of the
solicitor.

34. Because, while Mrs, Freeman was on the stand, after testify-
ing as to other things she testified that while she and Miss I1all, on
April 26th, were at the restaurant immediately contiguous to the
pencil factory, and after they had left the factory at 11:45 o’clock,
a. m., and had had lunch, that Lemmie Quinn came in and stated
that he had just been up to see Mr. Trank. .

Upon motion of the solicitor this statement that he had been up to
see Mr. Irank was ruled out, as hearsay.

This statement of Lemmie Quinn was a part of the res geste and
was not hearsay evidence and was material to the defendant’s cause.
Lemmie Quinn testified that he saw Mr. FFrank in his office just
hefore he went down to the restaurant and had the conversation
with Mrs. I'reeman and Miss Eall; this testimony was strongly dis-
puted by the solicitor. Lemmie Quinn’s statement that he was in
IFrank’s office just before going into the restaurant was of the greatest
moment to the defendant, because it strongly tended to dispute the
contention of the State that Mary Phagan was killed between twelve
and half past.

The Court erred in ruling out and declining to hear this, for the
reasons above stated. The testimony was relevant, material, and
part of the res geste, and should have been sent to the jury.

35. Because the Court permitted, at the 1nstance of the Solicifor-
General, the witness Sig Montag to testify over the objection of the
defendant, made when same was offered, that same was irrelevant,
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immaterial, incompetent; that th¢ National Pencil Company em-
ployed the Pinkertons; that the Pinkertons have not been paid, but
have sent in their bills; that they sent them in two or three fimes;
that, otherwise, no request has been made for payment, and that
Pierce, of the ‘Pinkerton Agency, has not asked the witness for pay.

In permitting this testimony to go to the jury, over the objections
above stated, the Court erred. *_ “

The introduction of this evidente was prejudicial to the defend-
ant, for the reason that the solicitor contended that the pay due the
Pinkertons by the Pencil Company was withheld for the purpose of

affecting the testimony of the agenis of that company.
68 36. Because the Court permitted, at the instance of the

solicitor the witness Sig Montag, to testify over the objection
of defendant, made at the time the testimony was offered that same
was irrelevant, immaterial, and incompetent, that he got the reports
made on the crime by the Pinkertong and that they were made.
That these reports came sometimes every day and then they did not
come for a few days and then came again. That he practically got
every day’s report; that he got the report about finding the big stick
and about the ﬁncfing of the envelope, that he got them pretty close
after they were made; that he knew about them having the stick and
the envelope when he read the report. That he did not request Mr.
Pierce, representing the Pinkertons, to keep from the police and the
authorities the finding of the stock and the envelope.

The Court, over the objections of the defendant, on the grounds
stat?id, permitted this testimony to go to the jury and in doing so
erred.

This was prejudicial to the defendant because the solicitor insisted
that the finding of the envelope and stick were concealed from the
authorities.

37. Because the Court erred in permitting the witness Leech, a
street car inspector, ab the instance of the solicitor and over the objec-
tions of the defendant that same was irrelevant, immaterial, and in-
competent, to testify that he had seen sfreet car men come in ahead
of their schedule time. That he had seen that often and had seen 1%
last week. That he, Leech, had suspended a man last week for run-
ning as much as six minutes ahead of time. That he suspends them
pretty well every week and that he suspends a man for being six
minutes ahead of time just like he would for being six minutes late.
It frequently happens that a street car crew comes in ahead of time
and that they are given demerits for it and that he sometimes sus-
pends them for it. That the street car crews are relieved in the cen-
ter of town; that sometimes a crew is caught ahead of time when
they are going to be relieved. That it is not a maiter of impossi-
hility to keep the men from: petting ahead of time, although that does
happen almost every day. That there are some lines on which the
crew does not come in ahead of time because they can not get in.
It frequently happens that the English Avenue car cufs off the River
car and the Marietta car. It often happens that these cars are cut
off. That when there is a procession or anything moving through
town, it makes the erew anxious to get through town, that they are
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punished just as much for coming in ahead of time even'a day like
that as they would be any other day. They do their best to keep the
schedule, but in spite of it they sometimes get off.

The Court permitted the testimony of the witness Leech over the
objection of the defendant that the same was irrelevant, immaterial
and incompetent, and in doing so commiitted error.

This was prejudicial to ‘the defendant, because the crew on the
English Avenue car upon which the liftle girl, Mary I’hagan, came
to town, testified that she got on their car at ten minutes to twelve..

That under their schedule they should reach the corner of
69 Broad and Marietta Streets at 774 minutes past twelve. That

they were on their schedule time on April 26th and did reach
that place at 12:07 or 12:0715., What other crews did at othér times
or even what this ecrew did on other occasions was wholly immafteril,
and in no way illustrated just what took place on the trip wherein
Mary Phagan came to town. That other crews often came in ahead
of time or that this particular crew often came in ahead of time was
wholly immaterial.

38. Because during the examination by Mr. Arnocld, counsel for
the defendant, of V. H. Kreigshaber, a witness for the defendant,
there was laughter in the audience, sufficienfly generally distributed
throughout the audience and loud enough to interfere with the ex-
amination. The testimony elécited from Kreigshaber was that
Frank was a young man, and that Kreigshaber was older, but he
didn’t know how much older. Mr, Arnold called the Court’s at-
tention to the interruption for the purpose of obtaining some action
from the Court thereon. ‘

The Court stated that if there was other disorder no one would be
permitted in the court room on the following day and requested the
Sheriff to maintain order.

The defendant says that the Court erred in not then taking radical
steps to preserve order in the court room and to permit the trial to
proceed orderly and that a’threat to clear the court room upon the
following day and the request for the Sheriff to keep order was not
sufficient for the purpose.

This jvas prejudicial to the defendant, because the laughter was
directl%f in derision of the defendant’s defense being made by his
counsel.

39. Because the Court permitted, at the instance of the Solicitor,
the witness Milton Klein to testify, over the objection of the de-
fendant, made when the evidence was offered, that the same was
immaterial, as follows:

“When the witness Conley was brought to the jail Mr. Roberts
came to the cell and wanted I'rank to see Conley. T sent word
through Mr, Roberts that I'rank didn’t care to see him. Mpr, Frank
knew that the detectives were down there and afterwards they
brought Conley up there and of course Mzr. Frank knew he was
there. I knew and Mr. FPrank knew he was there. Mr, I'rank was
at one side and I acted as spokesman. - Mr. IFrank would not ses
any of the city detectives. Frank gave as his reason for refusing
to see Conley with the detectives that he would see him only with
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the consent of Mr: Rosser, his attorney. I do not know whether
Mr. Frank sent and got Mr. Rosser or nof. I told the detectives
about sending and getting Mr. Rosser’s consent. I think Mr. Gold-
stein. was there and Scott and Black and a half-dozen detectives, a
whole bunch of them. I was there only once when Conley was
there, that was the time when Conley swore he wrote the notes on
Friday. When Conley came up there with the detectives, Frank’s
manner, bearing and deportment were natural. Ile considered
Conley in the same light he considered any other of the city de-
tectives. I know that because I conferred with him about 1t and he
said he would not see any of the city detectives without the consent
of Mr. Rosser: he considered Scott as working for the city at that
time. T sent word that he would not receive any of the city detec-
tives, Black or anyone of the rest of them. ¥rank considered Scott
with the rest of them, including him with the city detectives.
70 He would not see anyone of the city detectives and that in-
cluded Secott. Frank did not tell me that, the inference was

mine. I'rank merely said he would receive none of the city detec-
tives without Mr. Rosser’s consent, that was the substance of his
conversation. Mr. Roberts came up and announced the city detec-
tives; this was at Frank’s cell in the county jail.”

The Court permitted this testimony to go to the Jury over the
obiections made as above stated, and in doing so committed error.

This was especially prejudicial to the defendant, because the
Solicitor, in his areument to the jury stressed and urged upon the
jury that this failure of the defendant to, as he expressed it, face this
negro Conley and the detectives, even in the absence of his own
counsel, was evidence of guilt.

40, Because the Court permitted Miss Mary Pirk to be asked the
following questions and to make the following answers on cross
examination made by the Solicitor:

Q. You never heard of a single thing immoral during that five
years—that’s true? (Referring to the time she worked at the pen-
cil factory.)

A. Yes, sir, that’s {rue.

Q. You never knew of his (Frank’s) being guilty of a thing that
was immoral during those five years—is that true?

A. Yes, sir.

Q. You never heard a single soul during that time discuss it?

A. No, sir.

Q. You have never heard of his going in the dressing rooms there
of the girls?

A. No, sir,

E. 'Igou never heard of his slapping them as he would go by?

. No, sir,

Q. Did you ever see Mr. Frank go back there and take Mary off
to one side and talk to her?

A. T never seen it.

Q. That never occurred?

A, T have never seen it.

L-Holl
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Q: You never heard about the time that Frank had her off in
the corner there, and she was trying to get back to her work?

A. No, sir. -

Q. You didn’t know about that?

A, No, sir,

Q. That was not discussed?

A. Noy sir.

These questions were asked over the objection of the defendant,
because even if the Solicitor’s questions brought out that the witness
had heard charges of immorality against Frank, that her answers
thereabout would have been irrelevant and immaterial in this trial
of Frank for murder. The fact that IPrank might have been fre-
quently guilty of immorality could not be held against him on a
trial for the murder of Mary Phagan. Nor, could acts of immorality:
.with women be heard, even on cross examination, as evidence of
bad character and reputation, upon I'rank’s trial for the murder of

Mary Phagan. Lasciviousness is not one of the character
71 traits involved in a case of murder and can not be heard in

2 murder trial, even when the defendant has put his char-
acter 1 1ssue.

41. Because the Court permitted the witness W. D, McWorth to
testify, at the request of the Solicitor-General, over the objection of
the defendant made at the time the testimony was offered, that the
same was immaterial.

“Mr. Pierce is the head of the Pinkerton office here. I do not
know where he ig; the last time I saw him was Monday evening,
I do not know where Mr. Whitfield iz (Mr. Whitfleld was also a
Pinkerton man). I saw him the last time Monday afternoon. T
do not know whether Pierce and Whitfield are in the city or not.”

The Court admitted this testimony over the objections of the de-
fendant, made at the time the testimony was offered, for the reasons
stated and in so doing committed error. This was especially preju-
dicial to the defendant. Pierce and Whitfield were part of the
Pinkerton’s force in the city of Atlanta and the inference of the
soheitor was that he wished their whereabouts to be shown, upon
the theory that the Pinkertons were employed by TFrank for the
National Pencil Company and that a failure on the part of Frank
to produce them would be a presumption against him, as he stated
1t, upon the well-known principle of law that if evidence is shown
to be in the possession of a party and not produced, it raises a pre-
sumption against them.

42, Because the Court permitted McWorth, at the instance of the
Solicitor-General to testify over the objections of the defendant,
made when the evidence wags offered, that the same was irrelevant,
immaterial and illegal:

“I reported it (the finding of the club and envelope) to the police
force about 17 hours afterwards. After I reported the findine, T
had a further conference with the police about it about four hours
" atterwards. - I told John Black about the envelope and the club.
I turned the envelope and club into the possession of H, B. Pierce.”

The Court heard this testimony over the objection of the defend-
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ant, made as above stated, and in doing so committed error, for the
reasons herein stated. o

This was prejudicial to the defendant, because thé Solicitor-Gen-
eral contended that his failure to sooner report the finding of the
club and the envelope to the police were -circumstances against
Frank, These detectives weore not employed by Frank, but by I'rank
for the National Pencil Company, and movant contends that he is
not bound by what they did or failed to do. The Court should have
so instructed the jury.

43. Because the court permifted the witness Irene Jackson, at the
instance of the Solicitor-General and over the objection of the de-
fendant, that the testimony was irrelevant, immaterial, illegal; to
testify as follows: *

Q. Do you remember having & conversation with Mr, Starnes
about something that occurred. "

A, Yes, sir.,

Q. Now what was that dressing room incident that you fold him

about that time?
A. T said she was undressing.

72 Q. Who was undressing?
A, Ermilie Mayfield, and I came in the rdom, and while

I was in there, Mr. Frank came to the door.
Mr. Frank came in the door?
Yes, sir,
What did he do?
He looked and turned around and walked out.
Did Mr. Frank open the door?
Yes, he just pushed it open.
Pushed the door open?
Yes, sir. .
And looked in?
Yes, €ir.
And smiled? ,
. I don’t know whether, I never notice to see whether he smiled
or not, he just kind of looked at us and turned around and walked
out, ,

Q. Looked at you, stood there how long?

A. T didn’t time him; he just came and looked and turnéd and
walked out.

Q. Came in the dressing room?
. Just came to the door.
: %ame into the door of the dressing room?
. Yes,
. How was Miss Ermilie Mayfield dressed at that time?

A. She had off her top dress, and was holding her old dress in
her hand to put it on.
. Now, you reported that to the forelady there?

A. T did not but Ermilie did.

Q. Now did you talk or not to anybody or hear of anybody except
Miss Ermilie Mayfield talking about Mr. Irank going in the dress-
ing room there when she had some of her clothes off?
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AT ﬂlhlave heard remarks but I don’t remember who said them,
or -anything about it?

(By Mr. RossEr:)

Q. Was that before April 26th?

A, Yes, sir.

Q. Well, what was said about Mr, Frank going into the room,
the dressing room?

A. I don’t remember.

Q. Well, by whom was it said?

A. I don’t remember.

Q. Well, how many girls did you hear talking about it?

A. I don’t remember; I just remember I heard something about
it two or three different times, but I don’t remember anything about
it, just a few times.

. Was that said two or three different times?

A, T said a few times, I said two or three times.

Q. How would the gﬂrls—-she said she heard them talking about
Mr. Frank going in the dressing room on two or three different
occasions—well, you know you heard them discussing about his
going in this dessing room on different occasions, two or three differ- -
ent occasions, did you?

A, Yes.

Q. That is what you said, wasn’t it?

A, Yes, sit.
73 Q. Now when was.it that he run in there on Miss Ermilia
Mayfield?

A. Tt was the middle of the week after we had started to work, T
don’t remember the time.

Q. %he middle of the week after you had started to work?

. Yeg, SIT.

. Was that the first time you ever heard of his going in the
sing room, or anybody?

. Yes,

. That was the first time?

. Yes, Sir,

. Then that was reported to this forelady?

. Yes, sir.

. .?Then when was the second fime that you heard he went in
there ,

A. He went in there when my sister was lying down.

* th ?Your sister was lying down, in what kind of position was your
sister

A. She just had her feet up on the table.

Had her feet up on the table?

. Had them on a stool, I believe, I don’t remember.
A table or stool?

Yes, sir.

. 'Was she undressed -or dresged?

She was dressed.

whe was dressed; do you know how her dress was?

9—77b
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A. No, sir, T didn’t look.

Q. You don’t know that, you were not in there? .

A. Yes, sir, I was in there, but I didn’t look.

Q. Well, now, what did Myr. Frank do that time?

A. I didn’t pay any atfention to it, only he just walked in and
turned and walked out, looked at the girls that were sitting in the
window, and walked out.

Q. What did the girls say about that?

A. 1 don’t remember.
Did they talk about it at all?

Q. e;
A, There was something said-about 1t, but I don’t remember.
Q. Well now did you or not hear them say that he would go in

that room and stand and stare at them?
A, Yes, sir, I have heard something, but I don’t remember ex-

actly.
Q. You heard that; how often did you hear that talked?

A, T don’t remember,
Q. You don’t remnember how often you heard them say he walked
in there and stood and stared at them? -

A. I don’t remember. _
Q. You.don’t remember that; well now, you said about three times

those things occurred, and you have given us two, Miss Mayfield
and your sister, what was the other occasion?

A. Miss Mamie Kitchens,

Q. Miss Mamie Kitchens?

A, Yes, sir.

Q. Mr. Frank walked in the dressing room on Miss Mamie

Kitchens?
A. We were in there, she and 1.
Q. You were in there and Mr, Frank came in there?

A. Yes, sir.
Q. So that was the three times you know of yourself?
A, Yes, sir.
74 Q. Then did you hear it taltked of?
A. T have heard it spoken of, but I don’t remember.
Q. You have heard them speak of other times when you were

not there, is that correct?

A. Yes, sir. ,.
Q. How many fimes when you were not there? That is thres

times you saw him; how many times did you hear them- talk about
it when vou were not there?
. A. I don’t remember.
Q. What did they say Mr. Frank did when he would come in
that dressing room?
. I don’t remember,
. gid he say anything those three times when you were there?
. No, sir.
. Was the door closed?
. Tt was pushed to, but thers was no way to fasten the door.
. Pushed to, but no way to fasten it?
. No, sir.
. He didn’t come in the room?
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A. He pushed the door open and stood in the door.

Q. Stood in the door, what kind of a dressing room was that?

A. Tt was—just had a mirror in it; you mean to deseribe thé
inside?
Q. Just deseribe it; was it all just one room? _
A, Yes, sir, and there were a few lockers for the foreladies,
. A few lockers around the walls, a place where the girls changed
their street dress and got info their working dress, and vice-versa?

A. Yes, gir. - |

Q. Now, what else did you ever see that Mr, Frank did except go
in the dressing room and stare at the girls?

A, Nothing that I know of.

Q. When Mr. Frank opened the door, there was no way he could
tell before he opened the door what condition the girls were in, was
there?

A. No, sir.

(By Mr. ARNOLD:)

Q. e didn’t know they were in there, did he?

A. I don’t know.

Q. That was the dressing room and the usual hour for the girls
to attend the dressing room, wasn’f 167

A. Yes, sir.

Q. Unéressing and getting ready to go to work? \

A, Yes, sir. :

Q. Changing their street clothes and putting on their working
clothes, that is true, Miss Jackson?

A. Yeg, sir. f

Q. That was the usual hour; you had all registered on or not,
before you went up into this dressing room ¢

A, Yes, sir. - '

Q. And Mr, Frank knew the girls would stop there?

A. Yes, sir.

Q. After registering?

A. Yes, sir.

Q. Now, did you hear or not any talk about Mr. Frank going
around and putting his hands on the girls?

A, No, sir,

Q. Was that before or after he had run in the dressing room?
A. I don’t'remember.

75 Q. Well, he pushed the door oper and stood in the door,
did he?

A. Stood in the door.

Q. Looked in and smiled?

A. Yes, sir.

Q. Didn’t you say that? J

A. I don’t remember now, he smiled or made some kind of a faca
which looked like a smile, like smiling at Ermilie Mayfield.

Q. At Ermilie Mayfield, that day she was undressed?

A, But he didn’t speak, ves «ir,

Q. He didn’t say a word, did he? -
A, No, sir,

&
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Q. Did he say anything about any flirting?

A, Not to us, no, sir.

These questions and answers were objected to for the reasons above
stated, and for the further reason that a statement showing im-
proper conduct of Frank in going into the dressing rooms with
girls, while improper, was intended’ to create prejudice against him
and in no way elucidated the question as to whether he was or was
not the murderer of Mary Phagan,

Movant contends that the act that the defendant had put his char-
acter in 1ssue 1s no reason why reported or actual facts of immorality
should be admitted in evidence over his objection. The defendant’s
reputation or character for immorality or lcose conduct with women
are not relevant subjects for consideration in determining whether
the defendant has or has not a good character when such good char-
acter is considered in connection.with a charge of murder.

44, Because the (Court permitted the Solicitor to ask and have
answered by the witness Harlee Branch the following questions, said
questlons and answers dealing with an incident occurring at the
pencil factory, wherein Conley, after having made the third affidavit
in the record purported to re-enact the occurrence between himself
and [frank on April 26th, wherein the body of Mary Phagan was
taken from the office floor to the cellar of the factory:

Q. Now, Mr. Branch, fake this stick and thaf picture, and take
up Conley now, and give every move he made? :

A. Am I to give you the time he arrived there? (Pencil factory.)

Q. Yes, give the time he arrived.

A. T will have to give that approximately; I was to be there at 12
o’clock, and I was a few, minutes late, and Conley hadn’t arrived
there then, and we waited until they brought him there, which was
probably ten or fiffeen minutes later; the officers brought Conley
into the main entrance here and to the staircase, I don’t know
where the staircase is here—vyes, here it 1s (indicating on diagram)
and they carried him up there, and they told him what he was there
for, and questioned him, and made him understand that he was to

re-enact the pantomine.

Q. Just tell what Conley did? -
A. After a few minutes conversation, a very brief conversation,

Conley led the officers back here and turned off to his left to a place

back here, I guess this is 1t (indicating on diagram) right where
this is near some toilets, and he says: -

76 Q. Go ahead.

A. He was telling his story as he went through there, and
he said when he got up there, he wont back and he said he found
this body back in that place.

Q. Go ahead ang tell what he said and did.
A. He was talking constantly all the time, T don’t know how he

" made out a part of his story.
Q. Go ahead now, and state what Conley did and said as he went

through that factory? _
A, Well when he got back —. After reaching this point at the

rear left side of the factory= deseribed the position of the bodyv, as he
stated it, he stated the head was lying towards the north and the feet
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towla:rds the south, as indicated, and there was a cord around the
neck.

Q. State what he said, what he said Mr. Frank did and said.
A. He didn’t state how long it took for the various movements.

(By the Court:)

Q. Did you time it?

A. No, sir, I know the fime I arrived there and the time I left
the factory. .

Q. Ifirst, I want you to state what he caid he did, and what he said
Mr, Frank did, and then come up on the time business.

A. I don’t quite understand what I am to do.

Q. Just go ahead and tell what Conley said he did, and what
Conley said Mr, Frank said, and show what Conley did the day you
were over there, take it up right back here where the body was and
gﬁ ?1? ‘:rith 1t, leaving out, however, what he said about the cord and
all that. :

A. He said when he found the body, he came up to Mr, Frank,
called to him from some point along bere, I should judee (indicat-
ing on diagram), T don’t understand this diagram exactly, and told
him the girl was dead, and I don’t know exactly what Mr. I'rank
said, T will try to eliminate as much of that conversation as I can.
Anvhow, he said he came on up where Mr. Trank was, and that he
was instructed to go to the cotton room, where he showed us, I don’t
know, 1t must be on the same side of the building, about here, I
judege, (indicating) and he went in there. he showed us the cotton
room, and he said he went back. and he did 2o back. lead us back,
and told about taking up the bodv. how he brought it on up on his
shoulder. and then in front of a little kind of impression of the wall,
said he drovped it. and he indicated the place. and then he came up
and told Mr, Frank about it, that he would have to come and help
him, or something like that, and that Mr. Frank came back and took
the feet, I believe, he said, and he took the head, and they brought
the body up to the elevator and put it on the elevator.

(By the Courr:)

'Q. Was he going through all that thing?

A. Yes sir, be was enacting this all the time, and talking all the
time. He described how the hody was put on the elevator. and he
said Mr. Erank run the elevator down, and he went on down the

elevator.
(By the Courr:)

Q. Did he go down in the elevator?
A. On this trip, ves. sir. he went down in the elevator to the base-
ment, and he said Mr. Frank told him to take body out, and they
drooped it there, and Myr. Frank told him to take it up and carry it
back, and he put the body on his shoulder and carried it back to this
sawdust which is awayv back here. and that he came on 'ba_ek and
there was something in here which he said he threw on this trash
pile, and Mr. Frank was up, he said, in the cubby hole, he said some-
* where back there, and later he led us up there, and that Mr. Frank

'~
1
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told him to run the elevator up, so Conley and the officers and the
rest of us who were with him came up on the elevator, and when
they got to the first floor, just before getting to the first floor,
77 . he said this was where Mr. Irank got on the elevator, Mr.
I'rank was waiting there for him; then they brought the ele-

vator on up to the second fioor,.and he had them to stop the elevator
Just, I suppose, or a little more helow the landing and he said Mx.
Frank jumped off when the elevator was about that point, and after
getting up, he said Mr. Frank went around the elevator to a sink
that he showed us back of the elevator, to wash his hands, and he
waited out in front, and he said he shut off the power while Mr,
Frank was gone around there, and when Mr. Frank came back, they
went in the office, and he led us in the office through—there is an
outer office there, and he ¢ome in this way, and come through in this
office back there, this inner office, and he indicated Mr. Irank’s
desk and a desk li\idght behingd it, I presume this is the two desks
(indicating) that Mr. Frank sat down in a chair at that desk, and
he told him to sit at his other desk, and Mr. Frank told him to write
some notes, and he was asked by some of the officers to write what
Mr. Frank had told him to write, and he sat down there and wrote
one note, and I believe—I know he wrote one note, and T don’t know
whether he wrote one or two, and that Mr. I'rank handed him some
money and that later he took it back, and I don’t remember whether
he gave him the cigarettes and money before or after this, I don’t re:
cal,. Anyway, when he was in there, after he had written the notes
for the officers, I found it was time for me to get in the office with my
copy, he hadn’t finished, he was still sitting there, and I telephoned
into the office for relief, someone to relieve me, and I went fo the
office, and I left him there in this office, and I went in.

Q. What time was it when Conley got. there?

A.h 1 should judge it was a quarter past twelve, I didn’t look at my
wateh.,

Q. A quarter past twelve, what time did you get there?

A. I must have gotten there five minutes hefore he did.

Q. Then what time did vou leave?

A. 1 left about one o’clock.

Q. What time did he begin? y

A. They rushed him right up the steps and probably two or thres
minutes after he got up there, he began this enactment, and he went
very rapidly, in facf, we sort of trot to keep behind him.

Q. You say you did keep behind him, were any questions asked
him during that?

A. Constantly, yes, sir.
. How many peopls were asking him auestions.
. Well, I suppose four or five of the officers.
. How much of the talking that Conlev did have you cut out?
. Well, I have cut out a good deal, I have no way of indicating

much,
. Well, did he do or not more talking that you have stated?

A. great deal more.
. A great deal more? How much more would you say?

&0
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A. I have no way of estimating, he was talking constantly, except
when he was interrupted by questions. J

Q. Now, Mr, Branch, do you know the amount of time that
Conley spent in this? [First, you say you got there at a quarter past
twelve, did you?

A. I didn’t time it, but it must have been, because I was endeavor-
ing to get there at twleve o’clock, and when I got to the office from
police station, it was five or ten minutes after twelve, and I walked
down just about a block and a half.

Q. And Conley got there at what time?

A. He came just, I should say, five minutes after I did, not longer

than five minutes.
78 Q. Not longer than that, and he got there at 12:20, then;
and what {ime did you go away?

A. T left a Liitle after one.

Q. How much after one?

A. I do not know, probably five or ten minutes.

Q. One-ten then; now, how much of the time durin[fr that time
you were there did it take Conley to act what he acted, leaving out
the conversation he had with the different men? -

A. That would be a difficult thing for me to estimate, while he
was acting, he was aciing very rapidly, he kept us on the run.

Q. All right; now, leave out now the time that it took this man to
answer the questions that were put to him by yourself and other men
that accompanied him through there, leave that out now and give us
your best opinion as to how long 1t took Conley fo go through that
demonstration?

A. There was no way to do that, there was no way to dissociate the
time, and find out the difference between the two, between the fime
he was acting and talking; I didn’t attempt to do that; in fact, the
only time I was interested in was the time I would have to get back

to the office.
Q. You got to the office, you say about 1:107

A. Yes, glr. _
Q. What time, then, you say, about, you left the pencil factory?

A. Tleft the pencil factory between five and ten minutes after ore.

Q. You left the pencil factory then at about 1:107

A. Yes, between 1:05 and 1:10. _

The defendant objected to this testimony, because {a) this so-
called experiment made with Conley was solely an effort upon his
part to justify his story; (&) the sayings and acts of Conley, testified
about as aforesaid were the sayings and acts of Conley, not under
oath, had and made without the right of cross examination, the net
result of which is but a repetition of Conley’s story to the jury, with-
out the sanction of an oath, and without cross examination. That
Conlev went to the factorv immediately after making his last affi-
davit; that that last affidavit is not the way he tells the story on the
stand; that he tells it whollv differently on the stand; at least differ-
entlvy in manv particulars: that it can not help the jury for Conley to
po and illustrate that affidavit when he says now on the stand that
much of it was a lie, and -that it did not happen that way at all; that
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thits evidence was of another transaction, not binding on this defend-
ant, ‘

45, Because the Court declined to allow Dr, David Marx to give
festimony in behalf of the defendant as fo the character of the
Jewish organization known as B’Nai Brith. Defendant’s counsel
stated &t the time that Dr. Marx would testify that while the B’Nai
Brith was'an international Jewish charitable organization, its charity
did mot extend to giving aid to persons charged with a violation of
the criminal law, as was Mr. Frank in this case.

‘The State objected to permitting Dr. Marx to make the answer
sought, and the Court declined to permit the testimony to go to the

July.
79

46. Because the Court permitied the witness Mrs, J. J.

Wardlaw, who before her marriage wag' Miss Lula Mc¢Donal,
to be asked by the Solicitor-General the following questions and to
make the following answers:

Q. You never knew of his improper relations with any of the
girls at' the factory? ~

A, No, sir.

Q. Now, did you ever, do you know, or did you ever hear of a
girl who went with Mr, Frank on a street car to Hapeville the
Saturday before Mary Phagan was murdered? :

A, No, sir,

Q. On the same street car with Hermes Stanton and H. M. Baker
and G. S. Adams?

A. No, sir. .
Q. And about his putting his arm around her and trying to get

her-at various places to get off with him?

A. No, sir.
Q. And go to the woods with him? :
A, No, sir.
Q. She was a little gixl that got on at the corner of Forsyth and
Hunter Streets, there where the car passes?
A. No, I don’t know that.
Q. You never heard of it at all?
A. No, sir. |
Q. The Saturday befora?
A. No, sir.
Q. You say you have never heard of any act of immorality on
. the part of Mr, Frank prior to April 26, 19137

A. No, sir, I did not.
Q. You never talked with Hermes Stanton or H. M. Baker, the

conductor or moforman ?

Q. I will putit that way then, you never heard that, the Saturday
before little Mary Phacan met her death, Mr. I'rank went out on
the Hapeville car on which Hermes Stanton and H. M. Baker were
in charge, and that he had his arm around the little givl, and that
he endeavored at various places to get that little girl to get off the
car and go to the woods with him?

A. No, sir.
Q. You never heard such a statement as that at all by anybody?
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A. No, sir, I did not.

The defendant objected to the above questions made by the Solici-
tor-General, because while the witness denied any knowledge by
hearsay or otherwise of the wrong asked about, the mere asking of
such questions, the answers to which must have been irrelevant and
prejudicial was harmful to the defendant, and the Court erred in
permitting such questions to be asked, no matter what the answers
were.

The Court further erred because, although the defendant had put
his character in issue, the State could not reply by proof or reputa-
tion of improper or immoral conduct with women. The reputation
for lasciviousness is not involved in that general character that 1s

material where the charge is murder. '
80 47. Because the Court permitted the witness, W. E.
Turner, at the instance of the Solicitor and over the objec-
tion of the defendant made at the time the evidence was offered that
same was irrelevant, immaterial and dealt with other matters than
the issues involved, to testify:

“T saw Mr., Frank talking to Mary Phagan on the second floor
of the factory about the middle of March. Trank was talking to
her in the back part of the building. It was just before dinner,
I do not know whether anybody was in the room besides Mr. IFrank
and Mary. After I went in there two young ladies came down and
showed me where to put the pencils. Nobody was in there but Mr.
Frank and Mary at the time I went in there. Mary was going to
her work when Mr. Frank stopped to tallt to her. Mary {old him
that she had to go to work., Mr. Frank was talking about he was the
Superintendent of the pencil factory. THe told her that he was the
Superintendent of the pencil factory and that he wanted to speak to
her and she told him she had to go to work and I never did hear
any more replies from either one. I left just when she told him
she had to go to work. Mary backed off and IFrank went on towards
her talking to her. That was before I left, was when she backed off,
and the last words I heard him say was he wanted to talk to her.
Mary did not stand still ; she moved backward about 3% feet. While
she was going backwards Mr. Frank was talkine to her and walking
towards her. Mr. Frank said ‘T am the superintendent of the peneil
factory and L want to speak to you,” and Mary said, ‘T have got to
go to work.””

The Court, over the objections made as is above stated, permitted
this testimony to go before the jury and in so doing committed error,
for the reasons above stated.

This was prejudicial to the defendant, because the transaction
testiied about was a transaction distinet from those making the
issues in the present case, threw no lhight on that trial and tended
to prejudice the jury aeainst Irank upon the theory that he was
seeking to be intimate with this little eirl.

48, Because the Court erred in admitfing to the jury, over the
objection of defendant’s counsel, made at the time the evidence was
offered that the same was irrelevant, immaterial, dealt with collateral
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matters to the confusion of the issues on trial, the following extracts
from the minutes of the Board of Health of the State of (Georgia: -

“The President then addressed the Board at length on his reasons
for thinking that the Secretary should be requested to resign, the
subjects dealt with being too enormous and too lengthy 1o be In-
‘cluded here in their entirety. After the President’s address, the
Board adjourned and reassembled again at four o’clock in the after-
noon, at which time Dr. Harris’ side of the controversy was heard.”

“The President (of the Board, Dr. Westmoreland), then addressed
the Board at length on his reasons for thinking that the iSecretary
should be requested to resign, the subjects dealt with being too
numerous and too lengthy to be included here in their entirety.
After the- President’s address, the Board adjourned and reassembled
again at four o’clock in the afternoon, at which fime Dr. Harris’
side of the controversy was heard.”

“The Secretary not having been present at what transpired fol-

lowing this was not in a position to take note as to the pro-
81 ceeding, bubt was informed by the members on adjournment

that it was their wish that he should still continue as Secre-
tary and Director of the Laboratory.” ‘

“T’he President then made a short statement in support of his
protest against the Secretary, and reiterated some of the charges
made at the previous meeting, and in addition, made objeciion
against the Secrefary’s action in sending out antitoxine No. 64,
which had been shown by tests made in Washington to be of less
potency than it was originally labelled and also condemning the
Secretary for replacing Dr. Paullin and personally taking up the
mvestigation of the malarial epidemie around the pond of the Cen-
tral of Georgia Power Company. The President then stated that
he would publish the charges against the Secretary if the Board did
not take such action regarding them ag he thought right and proper.
At the conclusion of the President’s address, a talk was made by M.
Doughty, in which he took exception to the former’s attitude, and
insisted—" ‘

“At the conclusion of the President's address a talk was made by
Mr, Doughty, in which he took exception to the former’s attitude,
and 1nsisted that every member of the Board wished to do what was
best for the State Board of Health and the people of Georgia, and
that everyone connected with the Board of Health should be willing
to bow to the decision of this body. He deprecated strongly the idea
of giving to the press charges the publication of which could do no
good, and which could only result in harm.”

“On the President and Secretary being recalled an hour later, the
President pro tem. Mr. Benedict, read the following resolution, which
had 1_)8311 unanimously adopted by the Board on motion of Mr.
Harbin, seconded by Dr. Brown, the resolution having been drawn
by a committee appointed by the Board, consisting of Doctors Bene-
diet. Taylor and Doughty.” “

“Th*at_ the committee appointed to frame a resolution expressing
the opinion of the Board with regard to the charges preferred against
the Secretary by the President of the Board in = report to the
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Governor, and upon which they are called upon to act, beg to report
ag follows:

“Resolved, That the members of the Board present, after carefully
considering the charges and all evidence in its possession, unani-
mously agree that while there have been cerfain slight irregularities
in the conduct of some departments of the laboratories of the State
Board of Health, which should be corrected, these irregularities have
not been so important in character or result as to call for or warrant
- the discontinuance of Dr. Harris as Secretary and director of labora-
tories as demanded by the President. The Board further directs that
a copy of this resolution be transmitted to the Governor.”

Following the reading of this resolution, Dr. Westmoreland ten-
}ieﬁed his resignation as President of the Board, a copy of which

oliows:

“ArLANTA, GGA., Sept. 256th, 1911.

“To the members of the Georgia State Board of Health, Atlanta;
Ga.

“GENTLEMEN: T hereby tender you my resignation to take effect
at this meeting, Thanking you for the courtesies extended me, and
for the honor conferred on me in thé past, I am, very sincerely

YOurs,
“W. F. WESTMORELAND, President.”

“Now, on pages 164 and 165; that is the letter to the Governor,
adopted by the Board, and sent to his IExcellency, John M. Slaton,
(Governor, Atlanta, Ga.” *

The Court admitied these exfracts from the minutes over the
objections of defendant, as above stated, and in so doing committed
ervor for said reasons.

This was prejudicial to the defendant and took the minds of the

Jury from the issues on the irial and centered them upon a
82 medical row had between Dr. Westmoreland who had once

been president of the State Board of Health and Dr. Harris,
who had been and was its Seeretary. This row between the doctors
stated is utterly immaterial and irrelevant and was harmful to the
defendant because it tended to discredit the testimony of Dr. West-
moreland who resigned from the Board and to sustain the testimony
of Dr. Harris, who remained as Secretary of the Board after Dr.
Westmoreland’s resignation. y

49, Because the court permitted the witness B. T, Pickett to testify
over the objection made when the testimony was offered that it was
wholly and entirely irrelevant, immaterial, incompetent, illegal.
dealt with transactions between other parties, threw no licht on the
1ssues involved and did not bind the defendant,.to testify

“Minola McKnight at first denied that she had been” warned by
Mrs. Selig when she left to o to the solicitor’s office on May 3rd
not to talk about the case, that when asked she stated that she was
on that date instructed not to talk. At first, Minola stated that her
wages had not been changed by the Seligs, that she was receiving
the same wages as before the crime. At first she said her wages
hafin’t been changed and then she said her wages had been raised,

£
:
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just what I can’t remember because it varied from one week to
another; she said the Selig family had raised her wages. The only
statement she made about Mrs. Frank giving her a hat was when
shig made the affidavit, we didn’t know anything about that hat
before.” _

"The Court permitted this testimony to go to the jury over the
objections above stated and therein erred. The Court stated that

he admitted this testimony on the idea that the ground of impeach-

ment for Minola MeKnight had been laid. .

This testimony was prejudicial to the defendant, because the
Court in admitting it, left the jury to consider the statements of
Mincla McKnight, that Mrs. Selig had instructed her not to talk,
that the Seligs since the crime had raised her wages; that Mrs.
Frank had given her a hat. _

50. Because the Court permitted the witness J. H. Hendricks to
testify, at the instance of {he solicitor and over the objection of the
defendant, that the same was irrelevant, incompetent and imma-
terial, that:

“I am a motorman for the Georgia Railway & Power Company,
running on April 26, 1913, on Marietta to Stock Yards and Decatur
otreet car., The Cooper and English Ave, run is on the same route
from Broad and Marietta Street- to Jones Ave. Prior to April 26,
1913, the English Ave. car with Mathes and Hollis on it did run
to Broad and Marietta Streets ahead of time; how much shead I
can not say positively. About April 26th and subsequent thereto
Mathes and Hollis, in charge of the IInglish Ave. car, about twelve
o’clock when they were due to get off at dinner did come in ahead
of time. I have seen them two or three times ahead of time. At
the time they were relieved, I got to Broad and Marietta streets about
12:06. When I would get there on scheduls time, I don’t know
where Mathes and Hollis were, they should have been coming in.
When Hollis would be at the corner of Broad and Marietta streets,
and his car would not be there and my car would be on time, Hollis

would leave Broad and Marietta street- for dinner on my ecar.”
83 The Court permitted this testimony to go to the jury over

the objections above stated and in doing o committed error
for the reasons stated. Movant contends that this was prejudicial
to the defendant because it was a material matter to determine at
what time his car got to Marietta and Broad streets on the day of
the murder, and it confused and misled the Jury to hear testimony
as to when he got there upon days other than the day of the murder,

0l. Because the Court permitted the witness J. C. McEwen, at
the instance of and over the obiection of defendant that the same
was Immaterial, incompetent and irrelevant, to testify:

“I am a street car motorman. Previous to April 26th T ran on
the Cooper Street route something like two years, On April 26th,
1913, I was running on Marietta and Decatur Streets. The Cooper
Street car or English Ave. car run by Hollis and Mathias was due
in fown at seven minutes after the hour; the car I was running was
due at 12:10. The White City car got into the center of town at
five minutes after the hour. ~About April 26, 1913, the Cooper
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Street car or Emglish Ave. car frequently cut off the White City car
due in town at 12:05. The White City car is due there before the
English Ave. car; it is due five minutes after the hour and the
Cooper Street car is due seven minutes after the hour, In order
for the English Ave. car to cut off the White City car, the Cooper
Street car would have to be ahead of fime, that is, the Enghsh
Avenue car would have to be ahead of time. If the White City car
was on time at 12:05, the English Ave. car would have to get there
before that time to cut it off. "That happens quite often. I do know
that the car that Mathis and Ilollis were running did come into
town ahead of time very often, especially 1f it is a relief trip. I
have known it to be four or five minutes ahead of time.”

The Court admitted this testimony over the objections above made
and in doing so committed error for said reasons.

This was prejudicial to the defendant, because it was material to
his defense to show, as sworn to by the conductor and motorman,
that the English Ave. car reached the corner of Broad and Marietta
streets at 12:07, and it misled the jury to admit evidence tending to
show that at other times this samy car run by Mathis and Hollis
reached the city ahead of time.

Nor would it be material for the purpose of contradicting the
motorman who swore that he did not run ahead of time any time
for swhether he ran ahead of time at other times would be imma-
terial, and a witness can be impeached only as to misstatements of
fact material to the issues in the case. )

02. Because the Court permitted, at the instance of the solicitor
and over the objection of the defendant, made when the evidence
was offered, that same was irrelevant, immaterial and incompetent,
the witness Henry Hoffman, to testify as follows:

“I am an inspector for the Georgia Railway & Power Co. I
know Mathis, the motorman who runs on the English Ave. car.
He is under me a part of the day. He was under me on April 26th,
from 11:30 a. m. to 12:07 p. m. Under the schedule, his car is due
at the junction of Broad and Marietta Sts. at 12:07. Prior to the
beginning of this trial, T have known Mathis’ car to cut off the Fajr

Streeb car.  Under the schedule for the Fair St. car, it arrives -
84 in the center of town, junction of Broad and Marietta, at

12:05. At the time Mathis was running ahead of this Ifair
Street car, which is due at 12:05 at the junction of Marietta and
Broad Sts., the Fair Street car would be on its schedule. I have
compared my watch with Mathis’ watch prior to April 26th. There
was at fimes a difference of from 20 to 35 or 40 seconds. We werse
both supposed to carry the right time. 'When I compared mv watch
with Mathis’ I suspeet mine was correct, as I just had left it the day
I looked at Mathis’ watch, and mine was 20 seconds difference, and
I had gotten mine from I'red Williams that day. FHis ivatch was
supnosed to compare with the one at the barn. I called Mathis’ at-
tention to running ahead of time once or twice that I know of.
Men coming in on relief time at supper and dinner, comine to the

;Emct’i,ﬂn of Broad and Marietta, customarily come in ahead of
me,



134 LEO M. FRANK V8.

The Court admitted this testimony over the objections above made,
and in doing so committed error for said reasons. *

This was prejudicial to the defendant, because it was material {o
his defense to show, as sworn to by the conductor and motorman,
that the English Ave. car reached the corner of Broad and Marietta
Streets at 12:07, and it misled the jury to admif evidence tending
to show that at other times this same car run by Mathis and Hollis
reached the city ahead of time. o

Nor would it be material for the purpose of contradicting the
motorman who swore that he did not run ahead of time any fime,
for whether he ran ahead of time at other times would be immaterial,
and a withess can be impeached only as to misstatementis of fact,
material to the issues in the case. .

53. Because the Court permitted the witness J. M. Gantt, over
the objection of the defendant, made when the evidence was offered
that the same was irrelevant and iminaterial, to testify substantially
as follows:

“The clocks of the pencil company were not accurate. They may
vary all the way from three fo five minutes in 24 hours.” ‘

The Court admitted this testimony over the objections made and
in doing so committed error, for the reasons stated.

This was prejudicial to the defendant, because whether the clocks
were or were not accurate on April 26th was material to his defense.
The witness Gantt had not worked at the factory for three weeks
and the fact that the clocks were not keeping accurate time three
weeks before the trial was immaterial, and the evidence thereon
tended fo mislead and confuse the jury. Ganit had not worked ab
the factory during the three weeks just prior fto the crime, and his
iiestimony as to the clocks related to the time he did work at the

actory. -

b4, Because the Court permitted the wifness Scott to testify in

behalf of his Agency, over the objection*of the defendant, that the

same Wfasi lirrelevant, immmaterial and incompetent, substantially as
ollows: |

86 “I got hold of the information about Conley knowing how
to write through my operatives that I had investigating while

I was out of town. McWorth told me in person when I returned.”

The Court permitted this testimony over the defendant's objec-
tions, as above stated, and in doing so committed error. This was
prejudicial to the defendant, because the solicitor contended that
the failure of Frank to report the fact that Conley could write, was
a circumstance against Frank’s innocence, and he sought to show
by the above testimony that the detectives were forced to get that
information from someone other than Frank. "

55. Because the Court permitted the witness L. T. KKendrick over
the objection of the defendant, made at the time the evidence was
offered that the same was irrelevant, iImmaterial and incompetent,
to testify substantially as follows:

“The clock at the pencil factory, when I worked there, needed
setting about every 24 hours. You would have fo change it from
about three to five minutes, I reckon.”
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The Court permitted this testimony to be heard over the above
stated objections of the defendant, and in doing so committed
eITOT.

Kendricks had not worked at the factory for months and whether
or not the elock was correct at that time was immaterial and tended
t0 confuse the jury in their effort to determine whether or not the
clock was accurate upon the date of the tragedy. _

06. Because the Court,-over the objection of the defendant made
at the time the evidence was offered that the same was irrelevant,
immaterial, incompetent, illegal and prejudicial to the defendant,
permitted the witnesses, Miss Magegie Griftin, Miss Myrtie Cato, Mzs.
C. D. Donagan, Mrs. H. R. Johnson, Miss Marie Karst, Miss Nellie
Pettls, Miss Mary Dawvis, Mrs. Mary E. Wallace, Miss Carrie Smith
and Miss Ilstelle Winkle to testify that they were acquainted with
the general character of Leo M. Frank prior to Apnl 26, 1913, with
reference to lasciviousness, and his relations to women and girls
and that it was bad. ’

The Court admitted this evidence over the objections above stated,
and in doing so erred for the reasons herein stated.

In determining general character in cases of murder, lascivious-
ness or misconduct with women is not one of the traits of character
involved. The traits of character involved are peac-ableness, gen-
tleness, kindness, and it is utterly immaterial to prove bad character
for lasciviousness in a murder trial.

To permit this evidence was highly prejudicial to the defendant.
It attacked his moral character and while such attack would not
tend to conviet him of murder nor show him a person of such
character as would likely commit murder, its introduction preju-

diced the jury against him.
86 57. Because the Court permitted the witness Miss Dewie
Hewell, over the objection of the defendant that the same
was irrelevant, immaterial, incompetent, illegal and dealt with sepa-
rate and distinet matters and issues from this case, to testify:

“T am now staying in the Station Iouse., Before L came to Af-
lanta to testify I was in Cincinnati, Ohio, in the Home of the ood
Shepherd. I worked at the Pencil Company during February and
March, 1918, I quit there in March. I worked on the fourth fioox
and worked in the metal room, tco. I have seen Mr. Frank hold
his hand on Mary’s shoulder. He would stand pretty close to Mary
when he would talk to her, he would lean over in her face.”

The Court permitted this testimony cver the objection of the de-
fendant, made as is above stafed, and in doing so committed error.
This was prejudicial to the defendant, because 1t was Introduced
to show an effort to be criminally intimate with Mary and inflamed
and misled -the jury. _

58. Because the-Court permitted the witness, Miss Cato, over the
objection of the defendant that the same was incompetent, illegal
and immaterial, to testify substantially as follows:

“T know Miss Rebecca Carson. I have seen her go fwice into
the private ladies’ dressing room with Leo M. Fran}:.”_

The Court permitted this testimony over the objection of the de-

-
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fendant made as is aforesaid and in doing so committed error. The
Court stated that this evidence was admitted to dispute the witness
they had called.

It was wholly immaterial to the issues involved in this case
whether Frank did or did not go into a private dressing room with
Miss Carson. It did, however, prejudice the jury as indicating
Prank’s immorality with reference to women. *"

59. Because the Court erred in permitting the witness Maggie
Griffin to testify over the objection of the defendant made when the
testimony was offered that the same was immaterial, illegal, and
incompetent, to testify substantially as follows:

“I have seen Miss Rebecca Carson go into the ladies’ dressing room
on the fourth floor with Leo M. Frank, Sometimes it wag in the
ovening and sometimes in the morning during working hours, I
saw them come in and saw them come out during working hours.”

The Court permitted this testimony to go to the jury over the
objection of the defendant made as is aforesaid and in doing so
committed error. The Court stated that this evidence was admitted
to dispuie the witnesses they had called.

It was wholly immateral to the issues involved in this case
whether Trank did or did not go into a private dressing room with
Miss Carson, it did, however, prejudice the jury as indieating

Frank’s immorality with reference to women,
87 60. Because the Court refused to give the following perti-
nent legal charge in the language requested:

“The jury are instructed that if under the evidence they believe
the theory that another person committed this crime is just as
reasonable and just as likely to have oceurred as the theory that this
defendant committed the crime, that then the evidence would not
in a legal sense have excluded every otber reasonable hypothesis
than that of the prisoner’s guilt and you should acquit him.”

This request was submitted In writing and was handed to the
Court before the jury had retired to consider of their verdict and
before the Court began his charge to the jury.

This request was a legal and pertinent one, parficularly adjusted
to the facts of the case and should have been given, and the Court
in declining to give it committed error, although the general princi-
ple involved might have been given in the original charge.

61. Because the Court refused to give the following pertinent legal
charge in the language requested: f

“If the jury believe from the evidence that the theory or hy-
pothesis that James Conley may have committed this crime is just
ag reasonable as the theory that the defendant may have committed
this crime, then, under the law, 1t would be your duty to acquit
the defendant.” ‘ _ o

This request was submitted in writing and was handed to the
Court before the jury had retired to consider of their verdict and

before the Court began his charge to the jury. *
This request was a legal and pertinent one, particularly adjusted

to the facts of the case and should have been given, and the Court
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in declining to give it committed errer, although the general prinei-
ple involved might have been given in the original charge.

62. Because the Court refused to give the following pertinent
legal charge in the language requested:

“I’he jury are instructed that in all cases the burden of proof is
upon the State. The State only half carries that burden when it
establishes a hypothesis of guilt, but also leaves a hypothesis of inno-
cence. If both theories are consistent with the proved faets, the
very uncertainty as to which is correct requires that the jury shall
give the benefit of the doubt to the defendant. But when the de-
fendant relies upon circumstantial evidence, he is not obliged to
remove the doubt. 1% is sufficient if he create a reasonable doubt.
He is not obliged to prove his innocence, e may rely upon the
failure of the State to establish his guilt. If the proved facts in the
case establish a hypothesis consistent with the defendant’s innocence
and sufficient to create a reasonable doubt of his guilt, this is suffi-
cient fo acquit him and 1t 1s not necessary that he should go further
in his proof and exclude every possible idea of his guilt. No such

burden is upon the defendant.”
88 This request was submitted in writing and was handed
to the court before the jury had retired to consider of their
verdict and before the court began his charge to the jury.

This request was a legal and pertinent one, particularly adjusted
to the facts of the case and should have been giveri, and the Court
in declining to give 1t committed error, although the general princi-
ple involved may have been given in the original charge.

63. Because the Court declined ifo give the following pertinent
legal charge in the language requested:

“No presumption can arise against the defendant, because of
failure to cross examine any witnesses put up by thé State, that the
defendant was guilty of any particular acts of wrong-doing. You
should not, therefore, consider that this defendant because of such
failure to cross examine any state’s witnesses, has been guilty of
any particular acts of wrong-doing.”

The above request was submitted to the.court in writing before
the jury retired to conslder their verdict and before the charge was
given to the jury.

The above 1s a correct statement of the law and applicable to the
present issue, and the court erred 1n deeclining to give 1f.

The failure fo give it was prejudicial to the defendant, for the
reason that quite a number of character witnesses were introduced
by the state and not cross-examined by the defendatit. The solicitor
urged before the jury that this failure 1o cross-examine was evi-
dence of the fact that a cross-examination would have brought out
particular acts of wrong-doing which would have affected the de-
fendant’s character. ,

64. Because the court erred in declining to grant a mistrial on
motion of the defendant, made by his counsel, made afier the argu-
ment of the solicitor and before the charge of the court. The
motion made by the defendant for a mistrial is as follows:

“T have a motion to make, Your Honor, for a mistrial in this

10—775
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case, and I wish to state the facts on which I base it, and I wish
the stenographer to take it down, and we propose to prove every
fact stated in the motion unless the court will state that he knows
the facts and will take cognizance of them without proof.

“Pirst. That counsel requested before this trial began that the
court room be cleared of spectators.

“wecond. When the court declined to rule out the evidence as to
other alleged transactions with women, by Jim Conley, the audience
in the court room, who oceupied nearly every seat, showed applause
by the clapping of hands and stamping of feet and shouting in the
presence of the court; the jury was in a room not over twenty feet
from the court room—that room back there (indicating), and heard
the applause. The court refused fo declare a mistrial or to clear
the court room on motion of the defendant.

“Third. That on Friday, August 22nd, when the tfrial was on
and the court had just adjourned for the day, and the jury was
about 200 feet from the court house proceeding north on Pryor

Street, as Mr, Dorsey, the solicitor general, was leaving the
89 court house, a large crowd assembled in front of the court

house and, in the hearing of the jury, cheered and shouted
‘Hurrah for Dorsey’ in the hearing of the jury.

“Tourth. That on Saturday, August 23, 1913, while the trial was
still on, and when the court adjourned and Mr. Dorsey emerged from
the court room & large crowd, standing on the street, applauded and
cheered Mr. Dorsey, shouting ‘IHurrah for Dorsey.” The jury at this
time was in a café at lunch, about 100 feet away, and a portion of
the crowd moved up in front of the café, at which the jury were at
lunch, and in the hearing of the jury shouted ‘Hurrah for Dorsey.’

“Tifth. On the last day of the trial, & large erowd, including many
women, had assembled in the ecourt room before court opened, taking
up every seat in the court room. The jury were in their room not
over 20 feet from the court room, and as Mr. Dorsey entered the
room, the crowd applauded loudly by elapping of hands and stamp-
ing of feet, all in the hearing of the jury. The court admonished
the people that if the applause was repeated, he would elear the court
room.

“Now, we move upon those facts, which tend to coerce and intimi-
date and unduly influence this jury, that the court here and now de-
clare a mistrial, and we stand ready to prove each and every fact there
and we offer to prove them. Now, if your Ionor will take cognizance
of those facts as stated, then, of course it will dispense with proof. If
your Honor does not take cognizance of them, we are ready to prove
them by numbers of people who heard them, including myself; {
have heard it, all of it, and the conduct has been most disgraceful.
The defendant has not been accorded anything like a fair trial and
I am disgusted, may it please your honor, with the unfairness of
those members of the public who make such an exhibition of them-
selves when a man is on trial for his life. I am not afraid of them;
T hope nobody else is afraid of them; but the natural tendency is to
intimidate a jury, to coerce a jury, and I have never seen a trial so
hedged in and surrounded with manifestations of public opinion,



C. WHEELER MANGUM, SHERIFF, ETC. 139

I make the motion to declare a mistrial and stand ready to prove
these facts. If the court knows them, the court can take cognizance
of them.”

Upon this motion the Court stated that as to part of the facts he
knew and part he did not know, That what occurred on August 25,
1913, the last day of the trial, he did know, as it took place in his
presence; that he did hear cheering when Mr. Dorsey went cut on
the occasion mentioned, but as to what the crowd said, outside of the
whooping and holloing, he did not know, and that he did hear the
applause in the court rocom when the court declined {o rule out the
evidence as to several alleged transactions with women, by Jim

Conley.
In support of this motion to declare a mistrial, the following evi-

dence was introduced:

Mr. Deavours testified that he was a deputy sheriff of IFulfon
County in charge of the jury on Saturday when Mr. Dorsey was
applauded in front of the court house as he left that house. When
the applauding begun, the jury was in or near the German Cafe,
where they went to dinner. When the applause first begun they were
about 100 feet from the court house, entering the cafe. That he
heard the applause, but did not hear the crowd hollo “Hurrah for
Dorsey ;” he heard the holloing and cheering and the jury could have
heard what he did. That the applause he heard was outside of the
cafe, he did not hear the cheering from the inside of the cafe. That
he did not remember how many people came up in front of the cafe.
No one came in the cafe into the room where the jury was, that is, in

the room. in the rear.
90 Mr. Arnold testified: I wish to state that on Friday when

coyrt adjourned Mr. Dorsey left the court room and as he left
the court room I heard loud cheering at the front. On Saturday,
when court adjourned, I asked Mr. Dorsey not to go out until the
jury had gotten away from where they could hear the noise of the
crowd, for fear they should cheer him again as he left the court
room. Mr, Dorsey said all right, and remained in the court room for
a while. Tfinally, I thought the crowd had left, and I presume Mr.
Dorsey thought the crowd had left, and of course I do not claim
that he is responsible for the cheering, but he finally left the court
room. and went out, and I went out with Mr. Rosser shortly after-
wards, behind him. As Mr. Deavours says, it turned out that the
jury had not at that time entered the German Cafe, although I didn’t
see them. I saw people up there but I didnt know who they were,
but as Mr. Dorsey left the court room there were loud and excited
cheers and cries of “IIurrah for Dorsey.” My judgment is that you
could have heard the cheers and cries of “Hurrah for Dorsey” with-
out any trouble, all the way from the court house up Alabama street:
that is my opinion. They kept cheering him and as my friend went
across the street the cries continued until he got clear into the Kiser
building. The first cheering was on I'riday afternoon, but the second
time was on Saturday when I asked Mr. Dorsey not to go out. T
asked Mr. Dorsey not to go out until the crowd dispersed. He stayed
in; I am not trying to blame Mr. Dorsey for it. I didn’t know the
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crowd was waiting out there, and I presumed the jury had gotten out
of hearing but found they had not. I didn’t hear the case men-
tioned ; I heard no altusion to this case but I heard cries of “Hurrah
for Dorsey,” but on the other occasions—iwwhile L love for my friend
te meet all the approbanon that he may get from the publiie, I did
think that it was au outrage, the crying and shouting; that 1s what
L thought. If the jury were where Mr, Deavours saxd they were,
they could hear; no trouble about hearing it, i1f they had good ordi-
nary hearing, On Ifriday I was in the court room when I heard most
of the e¢rying; 1 do not know where the jury was then,

Charles I'. Huber testified: I was in charge of the jury when they
left the court room Iriday afternoon., 1 do not know how far the .
Jury had gotten before the crowd began cheering in front of the
court house, I didn’t know myself that they had cheered until the
next morning. They didn’t know it at all. [ had charge of the rear
end of the jury. I have good hearing and I heard no cheering,

After the introduction of this testimony, Mr. Arnold for the de-
fense stated that he desired time to examine Mr. Pennington and Mr.
Laddell, the other two bailifi's in charge of the jury, who were then
absent and asked the court to give him time to make the proof.

After the hearing of this request and the above evidence, the Court
ruled: “Well, L am going to charge this jury on this case, and I will
give you an opportumty, don’t you understand, afterwards, to com-
plete your showing about that, but L will overrule the motion.”

During the hearing of this motion for a nustrial and when the
witness Charles I, Huber was on the stand and swore that he heard
no cheering on the firiday afternoon referred to, and that the jury
did not hear it, there was applause among the spectators, on account
of the statement that the jury did not hear the cheering, Mr. Arnold
called attention to the applause, stating to the Court that the crowd
could nott_be held in even while they were making this investi-

gation,
91 The, Court paid no further attention to this applause than
to ask, ““What is the matter with you over there?”

In failing to grant the mistrial requested, the Court erred. The
motion, taken in connection with the admitted and proven facts,
movant contends, clearly show that the defendant was not having
a fair trial by reason of the great excitement of the crowd. The court’
room was in an exceedingly small building, on the ground fioor, and
was crowded during the whole of the trial and defendant contends
that this prejudice and animosity of the crowd against him, as
shown by the frequent applause, necessarily reached the jury box
and prevented him from having a fair trial.

As permitted by the Court, in his order just aforesaid, we attach
hereto in support of this motion for new trial the affidavits hereto
attached, marked Exhibiis J to AA, both inclusive, and said Exhibits
are hereby made a part of this motion for new trial.

65. Because the defendant contends he did not have a fair and im-
partial trial, by an impartial jury, as provided by the Constitution
and laws of this State, for the following reasons, to-wit:

(¢) On August 8, 1913, during the trial, the defendant’s counsel
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moved to rule out the testimony of the witness Conley tending to
show acts of perversion and acts of immorality on the part of fhe
defendant, wholly disconnected with and disassociated from this
crime. The Court declined to rule out said testimony and imme-
diately upon the statement of the Court that he would let such testi-
mony remain in evidence before the jury there was instant, pro-
nounced and continuous applause throuchout the crowded court room.
where the trial was being had, by clapping of hands and by strik-
g of feet upon the floor.

While the jury was not then in the same room where the trial was
being had, they were in a room about 50 feet from where the judge
was sitting and about 20 feet from portions of the erowd applauding,
and so close that perhaps the jury could have heard the applauding.

(6) And again during the trial, Mr. Arncld, one of the counsel
for the defendant, in the presence of the jury, objected to a question
asked by the solicitor, and the following colloquy took place:

Mr. Arworp: I object to that, your Honor, that is entering the
crrdaﬁ's on that book merely ; that is not the question he is asking now
at all,

The Courr: What is the question he ig asking now?

(Referring to the solicitor-egeneral.)

Mr. Arvorp: He 1s asking how long it took to do all this work
connected with it.  (Referring to work done by IFrank the day of the
murder. )

The Courr: Well, he knows what he is asking him.

(Referring to the solicitor-general.)

Upon this suggestion of the Court that the solicitor knew what he
was doing, the spectators in the court room avplauded by striking

their hands together and by the striking of feet upon the
92 floor, creatine quite a demonstration. Defendant’s counsel

complained of the conduct of the spectators in the court room.
The Court cave no relief except directing the sheriff to find out who
was making the noise.

(¢) During the examination by Mr. Arnold, counsel for the de-
fendant, of V. H. Kreigshaber. a witness for the defendant. there was
lauchter in the audience sufficiently generally distributed through-
out the audience and lond enouch to interfere with the examina-
tion. Mr. Arnold called the Court’s attention to the interruption for
the purnose of obtaining some action from the Court thereon.

The Court stated that if there was other dizorder, no one would be
permitted 1n the court room the following day and requested the
sheriff to maintain order.

(d) That durine the trial, on I'riday, August 22d, 1913, when the
Court had just adiourned for the dav. and the jurv was ahout 300
feet away from the court house, proceedine north on Prvor Street, as
Mr. Dorsey, the solicitor-general, was leaving the court room, a large
crowd assembled in front of the court house. and in the hearing of
the jurv cheered and shouted “Hurrah for Dorsey.”

(¢) That during the frial, on Saturdav. Aueust 28. 19183, when
court adjourned and Mr. Dorsey emerged from the court room, a
large crowd, standing on the streef, applauded and cheered him,

Yy —
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shouting “Hurrah for Dorsey.” At that time the jury was between
the court house and what is known as the German Cafe and near
enough to the crowd to hear the cheering and shouting, A portion
of the crowd moved up in front of the cafe at which the jury were
at lunch, and in the hearing of the jury shouted “Ilurrah for
Dorsey.” u

(f) On the last day of the irial, Monday, August 25th, 1913, a
large crowd, Including many women, had assembled in the court
room before court opened, taking up every seat in the court room.
The jury were in their room about 20 feet from the court room, and
as Mr, Dorsey entered the room the crowd applauded loudly by clap-

ing of hands and stamping of feet, which the jury perhaps could
ave heard. The court did nothing but admonish the people that
if the applause was repeated, he would clear the court room.

(g} On Monday the last day of the trial after the argument of
counsel had been had and the charge of the court had been given
and the case was in the hands of the jury, when Solicitor Dorsey left
the court room a very large crowd awaited him in front of the court
house and shouted and applauded by clapping their hands and
shouting, “Hurrah for Dorsey.”

(k) When it was announced that the jury had agreed upon a
verdict the Judge of the Superior Court, his Honor, L. S. Roan, went
to the. court house which was a comparatively shall room on the
first floor, at the junction of Hunter and Pryor Streets, and found

the court room packed with spectators. Tearful of misconduct
g3 among the spectators in the court room, the Court of his own

motion cleared the room before the jury announced their ver-
diet. When the verdict of guilty was rendered, the fact of the rendi-
tion of such verdiet was signaled to the crowd on the outside, which
congisted of a large concourse and crowd of people standing. upon
Hunter and Pryor Streets. Immediately upon receiving such signal
and while the court was engaged in polling the jury and before the
polling ended, great shouts arose from the people on the outside, ex-
pressing gratification. Great applauding, shouting and halloing was
heard on the streets and so great became the noise on the streets that
the Court had difficulty in hearing the responses of the jurors as he
polled them. ‘TChese incidents showed, as the defendant contends,
that the defendant did not have a fair and impartial jury trial and
that the demonstration of the crowds attending court was such as to
inevitably affect the jury.

The exhibits hereto attached marked J to AA inclusive are made
a part of this ground.

66. Because that fair and impartial trial guaranteed him by the
Constitution of this State was not accorded the defendant for the
following reasons:

The court room wherein this trial was had was situated at the
corner of Hunter and Pryor streets. There are a number of windows
on the Pryor Street side looking out upon the street and furnishing
easy access fo any noises that would oceur upon the street. The
court room itself is situated on Hunter Street, 15 or 20 feet from

Pryor Street, There is an open alleyway running from Pryor St.,
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along by the side of the court house, and there are windows from
the court room looking on to this alley and any noise in the alley
can casily be heard in the court room. When Solicitor Dorsey left
the court room on the last day of the trial, affer the cusc had been
submitted to the jury, a large and boisterous crowd of several hun-
dred people was standing in the street in front of the court house
and as he came out greeted him with loud and boisterous applause,
taking him upon their shoulders and carrying him across the streef
into the Ilser building wherein was his office. This crowd did
not wholly disperse during the interval between the giving of the
case to the jury and the fime when the jury reached its verdict, but
during the whole of such time a large crowd was gathered at the
junction of Pryor and Hlunter streets. When it was announced
that the jury had reached a verdict, his Honor, Judge L. S. Roan,
went to the court room and found it crowded with spectators to
such an extent as to interfere with the court’s orderly procedure,
and fearing misconduct in the court room, his Honor cleared it of
spectators. The jury was then brought in for the purpose of de-
livering their verdict. . When the verdict of guilty was announced,
a signal was given to the crowd on the outside to that effect. The
large crowd of people standing on the outside cheered and shouted
and hurrahed at the outset of the poll of the jury, and before more

than one juror had been polled to sach an extent that the
94 Court had some difficulty in proceeding with the poll of the

jury, which was then in progress, and not finished. Indeed,
so great was the noise and confusion without that the Court heard
the responses of the jurors during the polling with some difficulty.
The Court was about 10 feet from the jury. In the court room
was the jury, lawyers, newspaper men, and officers of the court, and
among them there was no disorder.

The polling of the jury is an important part of the trial. It 1s
inconceivable that any juror, even if the verdict was not his own, to
announce that it was not, in the midst of the turmoil and strife
without.

The exhibits J to AA. inclusive are hereby made a part of this
ground, and the Court will err if it does not grant a new trial on this

ound.
ng’?. Because the Court erred in failing to charge the jury that
if a witness knowingly and wilfully swore falsely in a material mat-
ter, his testimony shall be rejected entirely, unless it be corroborated
hy facts and circumstances of the case or other creditable evidence.

The Court ought to have given this charge, although no written
request was formally made therefor, for the reason that the witness
Jim Conley, who testified as to aiding I'rank In the disposal of the
body, was attacked by the defendant as utterly unworthy of belief,

and he admitted upon the stand that he knew that he was lying in
the affidavits made by him, with reference to the crime and before

the trial. .
Especially ought this charge to have been given, because the

Court, in his charge fo the jury, left the question of the credibility



